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BEFORE THE STATE OF WASHINGTON
ENERGY FACILITY SITE EVALUATION COUNCIL

PREHEARING ORDER NO. § L8z

In re Application No. 93-2

of
ORDER GRANTING MOTION, IN PART,
KV A RESOURCES, INC., and MODIFYING PREHEARING ORDER NO.4

)
)
)
)
)
CSW ENERGY, INC. )
)
)
)
)
)

For Certification of the
NORTHWEST REGIONAL
POWER FACILITY

This matter involves an application by CSW Energy, Inc., and KVA Resources,
Inc., (“KVA”) for certification of a site at Creston, Washington under Chapter 80.50 RCW.
Counsel for the Environment, Asst. Attorney General Deborah Mull, moved for a change in the
Council's processes; for a substantial delay in the timing of parties' filing of direct evidence: and
for changes in administrative practices, disclosure of certain alleged ex parte discussions, and
opportunity to rebut alleged ex parte information. The applicant, KVA Resources, Inc. and
CSW Energy, Inc., by attorneys Darrell Peeples and Charles W. Lean, answered.

A. Nature of the Motion. Counsel for the Environment filed a motion on June 21, 1995, to
modify two previous prehearing orders entered by the Council. She requests that the Council
enter an order granting the following relief:

(1) Modifying Pre-hearing Order No. 4 to provide that the Council will consider the
Final Environmental Impact Statement (FEIS) in its deliberative process:

(2) Modifying Pre-hearing Order No. 3 to delay the time for prr:ﬁ].mg direct evidence
until after the Council adopts the FEIS; and

(3) Stating that EFSEC will (a) start taking minutes of its Executive Committee Meetings, (b)
require the applicant to copy any and all correspondence addressed to EFSEC to the parties of
record, (¢) advise the parties of any ex parte communication that has occurred to date between
itself and the applicant and (d) allow parties an opportunity to rebut the same

Applicant’s Response. The Applicant opposed the proposed schedule change, did not
object to clarification of the prehearing order relating to consideration of the final environmental
impact statement, and did not comment on the administrative matters.

1. Consideration of the FEIS in the Deliberative Process. Counsel for the
Environment requests modification of language in Prehearing Order No. 4 that states:
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Basis for Decision. The Administrative Procedure Act requires the Council to
confine its decision to the record, including testimony and exhibits that are received in
evidence and submissions such as briefs that it allows parties to present. The Council
will comply with that requirement. Council members will disregard case-specific
information received in other contexts.

Counsel for the Environment requests that EFSEC either (1) continue the adjudicative
hearing so that the final EIS can be produced and made part of the adjudicative record before
conclusion of the evidentiary hearing, or (2) consider evidence outside the adjudicative record,
including the FEIS, when making its decision on the application.

She argues that by completing the EIS before the start of the adjudicative hearing,
EFSEC would be better informed about the issues that will be raised during the hearing, the
process would be streamlined through the avoidance of duplicative information gathering,
parties would have the opportunity to challenge the adequacy of the draft or final EIS during the
adjudicative hearing, and ex parte communications between the applicant and the Council would
be minimized.

The Applicant responds by noting that under SEPA, EFSEC has discretion in timing its
SEPA environmental review, and that it exercised that discretion in adopting WAC 463-47-
060(3), mandating completion of the adjudicative proceeding prior to issuance of the FEIS. The
Applicant also argues that the adjudicative hearing should precede the issuance of the FEIS in
order to allow the FEIS to reflect comments made during the hearing. That timing, it argues,
protects persons interested in making comments on the DEIS from having to comply with the
rules of evidence and becoming subject to cross examination..

Last, the Applicant argues that EFSEC is required by law to consider both the FEIS and
the adjudicative record during its “deliberative process” prior to making a final decision. It
contends that the environmental evaluation under SEPA need not be done on the record of the
adjudication for the Council to consider it in its adjudicative order, inasmuch as the APA's
requirement to consider only evidence of record, RCW 34.05.476(3), bears the exception of
matter required by another statute to be so considered. The applicant contends that SEPA is
such a statute.

Discussion. As required by law, the Council will follow all applicable requirements
relating to its decision when conducting both the APA adjudication under Chapter 34. (}5 RCW
and the SEPA environmental review under the State Environmental Policy Act.

Running the two processes contemporaneously allows each to develop under its own law,
The purposes of SEPA review and EFSEC’s adjudicative process are remarkably consistent.
The essence of each is to (1) assure that the Council make an enlightened decision based on a
complete review of the proposal’s potential environmental consequences, and (2) assure that the
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public has a full opportunity to participate in the Council's deliberative process. The Council
intends to accomplish both of these requirements in a lawful manner.

The Council is not convinced that the Administrative Procedure Act would allow the
Council to consider information received in the environmental review but not on the record of
the adjudication. The Applicant's suggested procedure appears to offer a sensible way to
proceed, but the Council is concerned that it might not comply with APA requirements. .
Attempting to follow Applicant's suggestion, only to find later that it constitutes an improper
procedure, could require substantial additional time and litigation expense. The Council
therefore adopts the following as a means to ensure that all pertinent procedural requirements are
met.’

The Council will permit any party to offer the DEIS as an exhibit, and if it is offered,
will direct the consultant responsible for its substantive information to respond to questions
about it. Because the preparation of the DEIS is not an issue in the adjudication,” the Council
will not permit questions relating to its structure, reasons why material may have been included
or omitted, etc. All parties have been allowed access to such information and the Council does
not believe that this ruling will affect parties' preparation.

The Council will receive as an exhibit the comments to the DEIS. [t believes that the
comments may be received for purposes of SEPA without cross examination under APA
requirements. Requiring commenters to appear to defend their comuiments as a condition for
considering those comments appears to thwart the purpose of SEPA. The Council anticipates
using the written SEPA comments that are addressed to the DEIS in preparing the FEIS.

The Council will schedule an adjudicative hearing session tc receive comments from
members of the public on any matter within the Council’s jurisdiction that is relevant to the
Council's decision on the application. Matters addressed may therefore include the DEIS, the
PSD and NPDES permits, and the application itself. The Council will permit parties to inquire
of public witnesses on relevant topics, recognizing that the witnesses are appearing as members
of the public and thus should be allowed considerable latitude and treated with consideration and
respect by all partes

Finally, the Council will prepare a final environmental impact statement (FEIS) based on
the DEIS, comments addressed to the DEIS, and information and argument that emerge during
the adjudication. Because the FEIS will be the Council's work product, it will not be evidence in
the adjudication. The parties will have the opportunity to present for the record all of the

1 . -
The Council here sets out the basic elements of the suggested procedure, and will entertain
further consideration and refinement in the prehearing conference process.

“Parties who believe that the DEIS is insufficient have the remedy of submitting comments.






