BEFORE THE STATE OF WASHINGTON
ENERGY FACILITY SITE EVALUATION COUNCIL

In the Matter of
Application No. 2004-01 PREHEARING ORDER NO. 5
COUNCIL ORDER NO. 810

WIND RIDGE ORDER ON APPLICANT’S
POWER PARTNERS, L.L.C. OBJECTIONSAND MOTIONTO
STRIKE TESTIMONY

WILD HORSE WIND POWER PROJECT

Natur e of the Proceeding: On Tuesday, February 15, 2005, the Applicant, Wind Ridge Power Partners,
LLC, by and through its counsd Darre Peeples, filed its Objections and Motion to Strike Prefiled
Testimony requesting, among other rdief, that the Energy Facility Site Evaluation Council (EFSEC or
Council) striketen (10) specified portions of the pre-filed testimony of Intervenor F. Steven Lathrop’sown
testimony. Jeff Sothower, counsd for Intervenor Lathrop, filed hisResponse to the A pplicant’ sObjections
and Motion to Strike on Friday, February 18, 2005.

Summary of Ruling: The Council partidly GRANTS and partialy DENIES the Applicant’ srequest that
EFSEC strike portions of F. Steven Lathrop’s pre-filed testimony.
Legal Issues Presented by the Applicant’sMotion to Strike:

1. Should EFSEC drike portions of the pre-filed testimony of F. Steven Lathrop as outsde the limits of
Intervenor Lathrop's intervention as set out in Council Order No. 805"

2. Should EFSEC dtrike portions of the pre-filed testimony of F. Steven Lathrop as beyond his persona
knowledge, speculative, or argumentative?

ANALYSIS

! The Applicant’ sObjections and Motion to Strikerefer to Council Order No. 804, Prehearing Order No. 1. However, one
week after itsoriginal issuance, the Council issued an Errata on Prehearing Order No. 1 advising al concerned that the
ruling had been misnumbered and should have been Council Order No. 805. Thisruling refersto it assuch.

Council Order No. 810, Prehearing Order No. 5.
Order on Applicant’s Objections and Motion to Strike Testimony Page 1 of 10



This adjudicative proceeding is being conducted under the auspices of the Washington
Adminigrative Procedure Act (APA).? Thus, while the Washington Rules of Evidence are not directly
applicable, they do serve asguiddinesfor the presiding officer in making evidentiary rulings® Thefollowing
Evidence Rules (ER) are pertinent to the objections presented at thistime:

ER 401 DEFINITION OF "RELEVANT EVIDENCE". "Reevant evidence' means evidence
having any tendency to make the existence of any fact tha is of consequence to the
determination of the action more probable or less probable than it would be without the
evidence.

ER402 RELEVANT EVIDENCE GENERALLY ADMISSBLE; IRRELEVANT
EVIDENCE INADMISSIBLE. All rdevant evidenceisadmissble, except aslimited by
congtitutiona requirements or as otherwise provided by statute, by these rules, or by other
rulesor regulations applicableinthe courts of thisstate. Evidencewhichisnot relevant isnot
admissble,

ER 403 EXCLUSION OF RELEVANT EVIDENCE ON GROUNDS OF PREJUDICE,
CONFUSION, OR WASTE OF TIME. Although reevant, evidence may beexcluded if
its probative vdueis substantialy outweighed by the danger of unfair preudice, confusion of
the issues, or mideading the jury, or by consideraions of undue delay, waste of time, or
needless presentation of cumulative evidence.

ER602 LACK OF PERSONAL KNOWLEDGE. A witnessmay not testify to a maiter unless
evidenceisintroduced sufficient to support afinding that the witness has persond knowledge
of the matter. Evidence to prove persond knowledge may, but need not, consst of the
witness own tesimony. Thisruleis subject to the provisonsof rule 703, relaing to opinion
testimony by expert witnesses.

ER 701 OPINION TESTIMONY BY LAY WITNESSES. If thewitnessisnot tegtifying asan
expert, thewitness testimony in theform of opinionsor inferencesislimited to those opinions
or inferenceswhich are () rationaly based on the perception of the witness, (b) hepful toa
clear understanding of the witness testimony or the determination of afact in issue, and ()
not based on scientific, technicd, or other specialized knowledge within the scope of rule
702.

ER 702 TESTIMONY BY EXPERTS. If scientific, technical, or other specidized knowledge will
assd the trier of fact to understand the evidence or to determine afact in issue, awitness

? Revised Code of Washington (RCW) 80.50.090(3).

® RCW 34.05.452(2). The administrative rules of evidence adopted by the Council do not contain specific rules applicable
to adjudicative hearings, but instead refer back to this section of the APA. See Washington Administrative Code
(WAC) 463-30-310(1).
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qudified as an expert by knowledge, sKill, experience, training, or education, may testify
thereto in the form of an opinion or otherwise.

In addition to the above-noted laws and evidentiary rules, Council Order No. 805 contained the
fallowing specific rulings regarding F. Steven Lathrop's Petition for Intervention:

... the Council deniesMr. Lathrop’ s petition insofar as he seeksto address economic impacts
on land vaduesin Kittitas County generdly.

. . . the Council denies his petition insofar as it seeks to address this interest [generdized
development in the County above and beyond Mr. Lathrop’s own property interests].

... his petition to addressissues of precedent is denied.

. . . the Council denies Mr. Lathrop’'s request to intervene to address view impects . . . .
Mr. Lathrop is, however, free to address visua impacts insofar asthey may impact the economic
vaue of his40-acre parcel.

... the Council has decided to exercise its discretion and grant Mr. Lathrop party status even
though the showing he has made s, a best, margind. . .. dthough he will only be representing
himsdf and not any smilarly Stuated landowners, the Council is granting Mr. Lathrop intervenor
gatus, limited to issues concerning the direct economicimpact of the Project on his40-acre parcel
of rea property located approximately 19 miles southwest of the proposed Project. This may
include any impactsof the Project on hisview, but only insofar as such visua impactsdirectly affect
the economic vaue of his property.

... the Council denies his petition with respect to any agriculturd aspects of hisland ownership.
See Council Order No. 805, at 10-13.

Findly, the Council notesits desire to obtain the maximum amount of relevant evidence during the
course of processing and consdering the Application for Ste Certification. Thisdesreisinkespingwith
the traditionally less stringent application of the Rules of Evidence in adminidrative proceedings. Thus, the
Council adopts alibera approach to the admission of evidence, to include portions of Mr. Lathrop’s pre-
filed testimony to which objections have been filed in thismatter. With those gpplicable Rules of Evidence,
prior EFSEC rulings, and genera philosophy now set out, each objection made by the Applicant regarding
Mr. Lathrop’'s testimony [Exhibit 60 -- DT-L] is consdered in turn:

1. Lathrop Testimony, Page4. TheApplicant objectsto three separate portions (underlined) of

page 4 of Intervenor Lathrop's pre-filed testimony in response to the following question:
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Q: EFSEC has proposed to limit your testimony on the impact of the Wild Horse Project on your
specific property. How doesyour knowledge of red estate activities and local land userulesand
trends relate to your property in light of that proposed limitation?

A: Thereissmply no way to even approximately evaluate theimpact of the Wild Horse Project on
any specific piece of red estate, |et d one my own, without something other than agenerd overview.
[Applicant Objection “a”] An anecdotd anayss. | will comment on Mr. Delacy’s opinions
later inthistestimony. | notewith interest that even he purportsto rely on generd areaquaitiesand
characterigtics in relating the impact of the Wild Horse Project to my property specificaly.

Likewise, Mr. Priesly uses a Smilar technique in assessng smulation of viewpoints. Thereis
smply no other way to approach the question and | doubt that either of these two gentlemen
disagree. [Applicant Objection “b”] Accordingly, my comments about the impact the Wild
Horse Project will have on the County generdly and specific parcel[g, including my own, isthe
most appropriate way to gain any degree of valid registration on impacts. [Applicant Objection
']

The Applicant assertsthat Mr. Lathrop’ sresponseis outside the scope of Council Order No. 805
and, asfor one sentence, Applicant Objection“ b” , speculative. Intervenor Lathrop’ sResponse explans
that the Applicant’s own witnesses have offered generdized information, not property- specific anayses,
regarding impacts of wind farms. Therefore, Intervenor Lathrop argues that he must be permitted to offer
gmilar evidence through his own testimony.

Council Order No. 805 wasexceedingly clear inthelimitationsit placed on Intervenor Lathrop and
his ahility to participate as aparty in his capacity asasingle landowner. The Applicant is correct that Mr.
Lathrop’ s responses, and perhaps the question itsalf, are outside the scope of and seemingly in protest of
the substantive limitations set out in Council Order No. 805. However, this portion of Mr. Lathrop’s
testimony does not actudly offer proscribed evidence, but only his persond opinion on how EFSEC slimits
make it difficult, if not impossble, for im to explain the impact of the proposed Project on his parce of
land. Thesedifficultiesare relevant to theissuesto be consdered a the adjudicative hearing and therefore
helpful to the Coundil’ sfull evaluation of thismatter. Further, the Council wishesto providedl partieswith
consderable latitude in laying gppropriate foundeations for the opinions each witness will offer a hearing.
Therefore, Applicant’ sObjections” @’ and*“ ¢’ arenoted, but overruled; the related testimony will nathe
stricken from the record.

The Applicant’s objection to Mr. Lathrop’s speculation as to Mr. DeLacy’s and Mr. Priestly’s
agreement on methodol ogy is meritoriousand that section of testimony will be stricken. Inthisinstance, Mr.
Lathrop professes no direct knowledge onwhat Mr. Del_acy or Mr. Priestly might believe, other than what
is contained in their pre-filed testimonies. Further, Mr. Lathrop’s opinion expressing doubt on what two
other witnesses might or might not agree to is not helpful to EFSEC’ s undergtanding of the issuesin this
case. If Intervenor Lathrop wishes to cross-examine ether of these witnesses during the course of the
adjudicative proceeding with regard to their opinions on the economic impact of the proposed Project on
parcels of land in Kittitas County, hislegal counsd isfreeto doso. However, itisnot appropriate for Mr.
Lathrop to offer witness testimony that does not comply with the requirements of ER 602, ER 701, or
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otherwise provide assstance to the Council, as required by ER 401 and ER 403. Therefore, Applicant
objection “ b” is sustained and the related sentence of testimony will be stricken.

2. Lathrop Testimony, Pages5-6. The Applicant objectsto Mr. Lathrop’ sreferenceto another
witness, Mr. Priegtly, estimating that “gpproximatdy 30 turbines will be visble from the community of
Kittitas” The Applicant assarts that this comment is prohibited by the limitations imposed on Intervenor
Lathrop in Council Order No. 805. Mr. Lathrop’s Response does not directly addressthis objection or
defend this reference to Mr. Priestly’ s opinion.

The Council notesthat Mr. Lathrop was granted limited intervenor status. However, the limits of
Council Order No. 805 specificaly alowed Intervenor Lathrop to participate with regard to “ any impacts
of the Prgject on hisview, but only insofar as such visud impacts directly affect the economic vaue of his
property.” Here, Mr. Lathrop’ sreferenceto the projected impacts on the viewshed of the City of Kittitasis
done only to alow adirect comparison to the supposed impacts on his own property. In the sentence
following that objected to by the Applicant, Mr. Lathrop assertsthat “the [higher] elevation of my property
ensuresthat | will see many more’ turbines than the 30 towersMr. Priestly believeswill bevisblefrom the
City of Kittitas. The Applicant does not object to this latter contention, but only to Mr. Lathrop’s prior
citingto Mr. Priegtly’ stestimony regarding the City of Kittitas. Inthisingtance, apiecemed gpproachisnot
appropriate because it denies Mr. Lathrop the ability to make apotentialy gpt comparison. Thisisexactly
the sort of evidence permitted by EFSEC' s previous ruling on intervention status.

Council Order No. 805 certainly means exactly what it says. However, it will not beread with an
eyeto making any Intervenor’s participation in the adjudication a meaningless exercise. EFSEC expects
that Intervenor Lathrop will participate vigoroudy and effectively with regard to the narrow issue under
which hewasgranted party satus. Thelimitsof Council Order No. 805 will be enforced, bothinthisruling
and a hearing, but not so dtrictly asto prevent any Intervenor from presenting the Council with thefull range
of relevant evidence contemplated by that EFSEC Order.* Taken in context, thisexcerpt of Mr. Lathrop's
testimony isreevant and within the bounds of Council Order No. 805. Therefore, Applicant objection “d”
is noted, but overruled; the related testimony will not be stricken from the record.

3. Lathrop Testimony, Pages 610. The Applicant objects to an extended portion of
Mr. Lathrop’ stestimony that suggestsapproval of any power project will create an “undeni able precedent”
for more such projects to come in the future. Mr. Lathrop’s Response does not directly address this
objection or defend his testimony’ s contentions regarding precedent.

Council Order No. 805 discussed the case of Coughlin v. Seattle School Didrict No. 1, 27 Wn.
App. 888, 621 P.2d 183 (1980), which concluded that clams of future precedentid effects were too
remotetojustify sanding. EFSEC applied that holding in evauating Mr. Lathrop’ sclamsof interest inany

* Asdiscussed more fully below, the range of participation and acceptable types of evidence to be offered by each party
to this proceeding varies in accordance to their bases for intervention, statutory roles (i.e. Counsel for the Environment),
and burdens of proof at the adjudicative hearing (i.e. Applicant).
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precedent set by possible gpprova of the Project, determining that hisinterest, asin Coughlin, was remote,
speculaive, and indistinguishable from that of the other citizens of Kittitas County. Thus, the Applicant’s
objection must be sustained on this basis, but only as to those portions of the testimony in which Mr.
Lathrop expresses his opinion on the precedentia value of the Project. The Applicant’s objection adso
assarts that this section of testimony is speculative and argumentative, and should be dricken on those
grounds as well.

Applicant’s Objection “ €’ seeks to carve out a substartia portion of Mr. Lathrop’s pre-filed
testimony, from page 6, line 24, through and including page 10, line 17. Thisisnearly 4 full pagesout of a
total of just over 16 pages of pre-filed testimony. Without a doubt, the following excerpts spesk to the
prohibited area of “precedent” or generdized impacts and shall be stricken:

Page 6, line 24 (“ Second, the introduction of any one power project . . ."”)
through and including page 7, line 5 (“. . .equivaent to another ice age.”)

Page 7, line 18 (“While these criteriaare dl cited by the applicant . . .”)
through and including page 8, line 17 (*. . . they only destroy the exit drategies.”)

In addition, the following excerpt of testimony strays from the narrow subject area granted to
Intervenor Lathrop for proper intervention: impacts of the proposed Project on his own land.

Page 9, line4 (“. . . comments about pre-filed tesimony of Marlene Guhlke?")
through and including page 9, line 17 (*. . . should be ignored, if not stricken.”)

The above-noted excerpt does not contain any testimony regarding Mr. Lathrop’sownland andis
therefore beyond the scope of his intervention and the bounds of Council Order No. 805. As noted
previoudy, if Intervenor Lathrop wishesto cross-examinethiswitness during the course of the adjudicative
proceeding with regard to her opinion on the economic impact of the proposed Project on parcelsof landin
Kittitas County, including his own, hislegd counsd isfreeto do so.

The remaining portions of the testimony addressed by Applicant’s Objection “ €’ arewithinthe
bounds of Council Order No. 805 because Mr. Lathrop discusses his own parcels of land and what he
believes the proposed Project’ s impacts might have on that property. His critique of Mr. Priestly’ svisud
amulation methodology is potentidly helpful to the Council, but only when considered in the context of Mr.
Lathrop’s limited scope of intervention as to view impacts on his own more distant property. Therefore,
Applicant Objection “€” is sustained only in part and the above-noted sections of testimony will be
gricken.

4. Lathrop Testimony, Page 11. The Applicant objectsto Mr. Lathrop characterizing one of the
Applicant’ s witnesses, Mr. Del_acy, as usng “to maximum advantage the materias with which he had to
‘dressthispig.”” The Applicant contendsthet thistestimony is speculaive and argumentative, in violation of
ER 602. Mr. Lathrop’s Response does not mention or attempt to defend this comment.
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Clearly, Mr. Lathrop is opposed to the Wild Horse Wind Power Project, ashe openly states|ater
in histestimony (page 14, line 2). However, the Council does not wish to alow the pending adjudicative
hearing to devolveinto anything lessthan acivil discourse among the parties, their counsd, and their various
witnesses. Insults and barbs are unnecessary, unappreciated, and shal not be tolerated. This portion of
Mr. Lathrop’ stestimony isargumentative, in violation of ER 403 and ER 602, and it offersno assstanceto
the Council’ sunderstanding of theissues presented. Therefore, Applicant Objection” f” issustained and
the related sentence of testimony will be stricken.

5. Lathrop Testimony, Pages 12-13. The Applicant objectsto two excerptsof Mr. Lathrop’s
testimony criticizing Mr. DelLacy’ s pre-filed testimony with speculative and argumentative comments. Mr.
Lathrop’s Response does not mention or attempt to defend these positions.

The Applicant has not objected to the entirety of Mr. Lathrop’s criticism of Mr. Delacy’s
testimony, which extends from page 10, line 19, through and including page 13, line 24. Ingtead, the
Applicant has objected to atota of 24 lines (gpproximately 1 page) out of atotal of 82 lines (nearly 3 ¥
pages). An objective reading of the 10 lines of testimony on page 12 reveds that Mr. Lathrop is
questioning the ability of anyone, including Mr. Del_acy, to accurately predict the generd economic impact
of the proposed Project on land vauesin Kittitas County. The 12 line excerpt on page 13 aso questions
Mr. DelLacy’s methodology, making a tangentid reference to an dleged falure to analyze impacts on
developmentswith parcel s gpparently smilar to Mr. Lathrop’ sown property. Both of these excerptsresort
to hyperbole, comparing Mr. Lathrop and hisfelow landownersto “guineapigs’ (page 12, line 13) and
equating Mr. DelLacy’ s andlysis with a suggested failure 25 years ago to foresee that the Kent Vdley in
King County would not remain farmland (page 13, lines 10-12).

It is the Council’s opinion that the mgority of these portions of Mr. Lathrop’s testimony do not
focus on the proposed Project’s potentid effects on his own property, nor are the mgjority of them
foundationally necessary to Mr. Lathrop’s narrow case-in-chief. Further, for the most part, they are
argumentative, in violation of ER 403 and ER 602, and they do not offer any assistance to the Council’s
understanding of the issues presented. However, page 12, lines 15-19,° can be read to be a relevant
critiqgue of Mr. Del.acy’ smethodol ogy and to assist the Council in understanding how difficult prediction of
impacts of a proposed wind farm project might be. Therefore, Applicant Objections® g” , in part, and
“h”, initsentirety, are sustained and the related sections of testimony will bestricken, but page 12, lines
15-19 shdl not be stricken.®

® This excerpt, which shall not be stricken, reads asfollows: “ The truth is neither side has a clue as to what the actual

result will be until aparticular project is constructed. At that point, thereis not aneed for statistical modeling because
subsequent sales will demonstrate the impact. | think one can read the testimony to support any conclusion one wants.

Suffice to say that as to what is going to happen to property values with the Wild Horse Project, Mr. DeLacy doesn’t
know either.”

® Again, as noted before, if Intervenor Lathrop wishes to cross-examine thiswitness during the course of the adjudicative
proceeding, hislegal counsel isfreeto do so. Specifically, he can raise any issues regarding Mr. Del acy’ sawearenessof
Takhoma Farms and similar residential developments on cross-examination.
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6. Lathrop Testimony, Page 14. The Applicant objects to a nearly page-long portion of
Mr. Lathrop’'s testimony that compares the Wild Horse Wind Farm Project application with other wind
farm projects under review in Kittitas County, focusing on the gppropriate setback distance for awind
turbinetower and single family resdences. Mr. Lathrop’ sResponse does not mention or attempt to justify
this discusson.

Nothing in thisexcerpt of testimony mentions Mr. Lathrop’ s property, whichisnearly 20 milesdigtant from
the closest proposed wind turbine. In fact, the testimony suggests that setbacks should be at least 1.75
miles, adistancethat islessthan 10% of the distance from Mr. Lathrop’ s property boundary to the closest
possible wind turbine tower. Thus, it is clear that this section of pre-filed testimony is outsde the specific
limitations set by Council Order No. 805. Intervenor Lathrop did not comply with these regtrictions.
Therefore, Applicant Objection “i” issustained and the related section of testimony will be stricken

7. Lathrop Testimony, Pages 15-17. The Applicant objectsto thefind page and ahdf of Mr.
Lathrop’ s testimony which offersagenera opinion on suggested residentia density to bealowed within 5
milesof awind farm, then discusses County government’ s obligationsto protect property rights, and closes
with arecommendation that the proposed Project be built intwo separate phases. Mr. Lathrop’ sResponse
does not mention or attempt to justify any of this testimony.

Aswith the previousApplicant Objection“ i” , these ssgments of Mr. Lathrop’ stestimony never
mention hisown property, but only address land-use issues more than 15 milesaway from hisproperty line
and question the precedentia impact of dlowing awind farm to be built in the Kittitas Valey. Thus, itis
clear that these sections of pre-filed testimony are d so outside the specific limitations set by Council Order
No. 805. Again, Intervenor Lathrop did not comply with these redtrictions. Therefore, Applicant
Objection “j” issustained and the related sections of testimony will be stricken.

Alternate Forum to Present Stricken Testimony. The Council recognizes that a sgnificant portion of
Intervenor Lathrop’s own pre-filed testimony is stricken by this Order. Even so, this does not cregte any
new limitations on the scope of his intervention and participation as a party in these proceedings. As
permitted by statute and EFSEC regulations, Council Order No. 805 set specific restrictions on the scope
of issues relevant to Intervenor Lathrop and his ability to offer evidence on those issues during the
adjudicative hearing. Thoseredtrictionsare now being enforced, but only to filter the scopeof evidence Mr.
Lathrop can testify about during his appearance as a witness in the proceeding. Mr. Lathrop is not so
limited if he wishesto appear at the public comment portion of the proceeding and offer hisopinionson the
genera impacts of the proposed Project, even if those comments do not refer whatsoever to his own 40-

acre property.
Intervenor Lathrop’s Suggestion of Unfairness. In his Response, Intervenor Lathrop implies that the
Applicant’s witnesses are being permitted to offer testimony with regard to the genera impact of the
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proposed Project on land values and that he should be alowed to participate in a Smilar fashion. This
argument ignores the differing roles that an Applicant and an Intervenor play in an adjudicative hearing
before EFSEC. Under EFSEC statutes and Council Order No. 805, the Applicant, may present evidence
on dl relevant issues being consdered by the Council and carriesthe burden of proving to the Council that
its Application for Ste Certification should be granted. This evidence could include both generd

information on impacts throughout Kittitas County as well as specific impacts predicted on particular
parces. Intervenors, on the other hand, are by al satutory and regulatory definitions, limited in their
participation to issues of particular interest to them, and asfurther limited by the Council’ sorder permitting
them entry into the case as parties. Clearly, each Intervenor will haveitsindividud rolein the proceeding,
participating actively on some issues and not at al on other topics.

Inthiscase, with regard to economicimpacts, the Applicant must addressthewidest possiblearray
of impactsand explainitsrationdefor any proffered conclusonsusing the best scientific or other reasonably
reiable dataand methodology available. In contrast, under thetermsof Council Order No. 805, Intervenor
Lathrop’ spotentid participation in the adjudicative proceeding comes within the topic of economicimpacts,
but only asto avery limited subset of economicimpeacts. thosethat will directly affect his40-acre parcel of
land nearly 20 milesfromthe Project. The Council has prohibited Mr. Lathrop from commenting on genera
economic impacts on land vaues, generd development issues in the County, potential precedent set by
goprovd of the proposed Project, any potentid impacts on agriculturd interests, and limited hisinput on
potentia impacts to loca viewsheds, forcing him to focus only on those impacts that have a direct and
unique effect on his persond land holdings. If Intervenor Lathrop wishes to question the vaidity of the
methodology used by the Applicant or any other party testifying or providing evidence on the more generd
economic impacts on local land vaues, he may do so through cross-examination of their witnessesaswell
as hisindividua testimony, within limits. As necessary, the Council may expand the scope of Intervenor
Lathrop’s participation in the proceedings if it gppears that cross-examination by his counsd will assst
EFSEC in better understanding the limitations or weaknesses of economicimpact tesimony provided inthe
adjudicative hearing.

ORDER

In sum, it is hereby ORDERED that the Council GRANTS the Applicant’s Motion to Strike
Prefiled Testimony with regard to objectionsb, f, h, i, j, and portionsof eand g. It isfurther ORDERED
that the Council DENIES the Applicant’ sMotion to Strike Prefiled Testimony with regard to objections
a, ¢, d, and portionsof eand g. Intervenor Lathrop remainsfreeto offer any of the stricken portionsof his
pre-filed testimony through submissions provided or comments made at the public comment hearing to be
held during the course of the adjudicative proceeding.

DATED and effective a Olympia, Washington, the 25" day of February, 2005.
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Adam E. Torem, Adminidrative Law Judge
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