


environmental conditions; act as the SEPA lead agency; and issue environmental permits to
facilities that require them. RCW 80.50.010; .040(2), (12); RCW 43.21C and WAC 197-11-
938(1); RCW 90.48.262(2), .160; RCW 70.94.422.

In carrying out these activities, EFSEC obtains information from a variety of statutorily
designated sources, including two or more non-APA public hearings (RCW 80.50.090(1), (2),
(4)); one APA adjudication (RCW 80.50.090(3)); independent contractor reports (RCW
80.50.040(6)); a SEPA Environmental Impact Statement (EIS) (RCW 43.21C.030; WAC 197-11-
938(1)); the application for site certification (RCW 80.50.060(6)); and environmental permitting
processes (RCW 80.50.040(12); RCW 90.48.262(2)). The subject matters covered by these
various sources of information necessarily overlap because each source is developing
information pertinent to a single analysis under RCW 80.50.010.

Only one of these sources of information — the APA adjudication — is a quasi-judicial proceeding
governed by the APA. RCW 80.50.090(3) (“[p]rior to the issuance of a council recommendation
to the governor ... a public hearing, conducted as an adjudicative proceeding under [the APA]
shall be held. At such public hearing any person shall be entitled to be heard in support of or in
opposition to the application for certification™). We understand you nonetheless to be arguing
that APA limitations on ex parfe communications by presiding officers extend to EFSEC staff
and to EFSEC’s non-APA processes for acquiring information. We disagree with both
contentions.

The APA imposes no limitations on EFSEC staff’s ability to communicate about the VEDT with
the Council or with Tesoro-Savage. It is the Council and not EFSEC staff that are presiding
officers pursuant to RCW 80.50.090 (3), 34.05.461 (1) (a), and 34.05.425 (1). The only
limitation imposed on EFSEC staff by the APA is a prohibition on EFSEC staff transmitting ex
parte communications from Tesoro-Savage to the Council. EFSEC staff has not done so.

EFSLA requires EFSEC to hold an adjudication as one of many sources of information.
However, nothing in the EFSLA, SEPA, or the APA suggests that the reach of the APA is
therefore expanded to cover non-APA processes. You are correct that the Council’s adjudication
order must be based on the adjudication record, RCW 34.05.461(5), and that the record closed on
September 6, 2016. As a result, EFSEC has not treated the letters you reference or the content of
any related discussions with EFSEC staff as part of the adjudication record. Such information is
outside of the scope of the adjudication and will not be considered by the Council as it develops
its adjudication order.

This does not mean, however, that EFSEC staff cannot send and receive such letters or have
related discussions with Tesoro-Savage and BNSF. The APA allows EFSEC staff to have such
discussions and other state laws actually require EFSEC staff to do so. RCW 80.50.090 requires
EFSEC to hold non-APA public hearings. RCW 80.50.060(6) requires EFSEC to consider the
information in the application. RCW 43.21C.030 and WAC 197-11-938(1) require EFSEC to
develop an EIS pursuant to SEPA. RCW 80.50.040(6) allows EFSEC to consider information
developed by independent contractors. Statutes such as RCW 90.48.262(2) and RCW
80.50.040(12) require EFSEC to consider information developed during environmental
permitting processes.

Moreover, RCW 80.50.085 specifically requires EFSEC staff to “assist applicants in identifying
issues presented by the application,” to “review all information submitted and recommend
resolutions in dispute that would allow site approval,” and to “make recommendations to the
council conditions that would allow site approval.” Obviously, some of the work required by this
statute could arise as a direct result of information obtained during the adjudication and would
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