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BEFORE THE STATE OF WASHINGTON
ENERGY FACILITY SITE EVALUATION COUNCIL

IN RE APPLICATION NO. 2002-01

BP - Whatcom County

BP WEST COAST PRODUCTS, LLC. Amended Stipulation and Settlement
Agreement
BP CHERRY POINT COGENERATION
PROJECT
I. Introduction
A. Parties

BP West Coast Products, L.L.C. ("BP") has filed an Application seeking a Site
Certification Agreement ("SCA") from the Energy Facility Site Evaluation Council
("EFSEC" or "the Council") to construct and operate the proposed BP Cherry Point
Cogeneration Project ("Project”). The Project is a 720 megawatt natural gas-fired,
combined-cycle cogeneration facility. BP filed its application with EFSEC on June 3, 2002,
and submitted a revised application on April 22, 2003.
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Whatcom County ("the County") is amunicipal subdivision of the State of
Washington, the boundaries of which are set forth in RCW 36.04.370. The County applied
for and was granted intervention in EFSEC's adjudicatory process concerning the Project.

EFSEC held adjudicatory hearings regarding BP's application in Bellingham,
Washington on December 8-11, 2003. The County participated in those hearings, presenting
testimony from witnesses and documentary evidence regarding various issues. Since the
conclusion of the hearings, the Parties have reached a negotiated resolution of the County's
concerns.

B. Purpose and I ntent

Through this Stipulation and Settlement Agreement (" Stipulation™), the County and
BP (collectively "the Parties") set forth the obligations, commitments, and restrictions that
the Parties intend to have incorporated into the SCA as conditions, should EFSEC
recommend that the Project be certified and the Governor approve the recommendation.

C. Resolution of Issues and Reservation of Rights.

1 This Stipulation, together with the commitments contained in the Revised
Application for Site Certification and those made by BP during the course of the
adj udicative hearings, fully resolve all of Whatcom County's concerns regarding the
issuance of an SCA and related permits for the Cogeneration Project. No additional SCA
conditions are necessary to resolve the County's concerns. Accordingly, the County hereby
withdraws any portions of the testimony or evidence it has submitted previoudly that are
deemed to be inconsistent with the terms of this Stipulation.

2. The County has also concluded that if the Project complies with conditions at
least as stringent as those contained in Section 11 (Resolution of Issues), it is consistent with

all applicable local land use and zoning requirements. This Stipulation constitutes a
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"certificate[] from local authorities attesting to the fact that the proposal is consistent and in
compliance with county or regional land use plans or zoning ordinances,” within the
meaning of WAC 463-26-090. The County hereby withdraws any testimony, evidence or
argument previously submitted to the contrary.

3. So long as the conditions set forth in this Stipulation are included in the SCA,
the County will not object to the issuance of an SCA for the Project. The County agrees not
to advocate any mitigation or permit restrictions that are inconsistent with or in addition to
those found in this Stipulation. So long as the SCA and related permits issued by EFSEC or
the Army Corps of Engineers (including but not limited to the PSD Permit, section 404
permit, NPDES permit and State Waste Discharge Permit) are not inconsistent with this
Stipulation, the County will not submit any further comments upon, object to the issuance
of, or otherwise appeal or chalenge the SCA and related permits for the Project. However,
if the conditions of the SCA or related permits introduce an issue that could not reasonably
have been anticipated in light of the Revised Application for Site Certification, the related
draft permits, the DEIS and this Stipulation, the County reserves the right to comment on or
object to the same.

4. This Stipulation shall not act to bar the County from pursuing enforcement
actions seeking compliance with SCA conditions or any regulatory requirements imposed.

Il. Resolution of Issues
A. Project Noise

The Parties agree that the following conditions should be included in the SCA:

1 The Certificate Holder shall operate the Project in compliance with
applicable Washington regulations governing noise from industrial facilities
found at Washington Administrative Code chapter 173-60.
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In addition to applicable Washington regulations, the Project shall comply
with the following noise limitations when the Project is operating normally
under steady state conditions with all units operating at full load:

a

At Receptor #7 (as identified in Figure 3.9-1 of the Draft
Environmental Impact Statement (DEIS)), project-only noise shall not
exceed 47.7 dBA (regardless of wind direction).

At Receptor #9 (as identified in Figure 3.9-1 of the DEIS), project-
only noise shall not exceed 45.8 dBA (regardiess of wind direction),
and shall not exceed 70 dBC (regardless of wind direction).

At Receptor #10 (as identified in Figure 3.9-1 of the DEIS), project-
only noise shall not exceed 41.5 dBA (during calm winds and winds
from all quadrants except SW) or 45.0 dBA (during wind from the
SW quadrant), and shell not exceed 70 dBC (regardless of wind
direction).

At the Cottonwood Beach Receptor, located at 4961 Morgan Road,
project-only noise shall not exceed 36.4 dBA (during cam winds and
winds from all quadrants except SW) or 43.6 dBA (during wind from
the SW quadrant), and shall not exceed 70 dBC (regardless of wind
direction).

At Receptor #13 (as identified in Figure 3.9-1 of the DEIS), project-
only noise shall not exceed 54.4 dBA (regardiess of wind direction).

Within 180 days following the beginning of operation, the Certificate Holder

shall conduct post-operation noise monitoring at the five receptor locations
identified in subsection 2 above to determine compliance with the noise
limitations included in this Stipulation, and report the results of the
monitoring to EFSEC. Compliance will be verified by measurements taken
when the Project is operating normally under steady state conditions with all
units operating at full load. Compliance monitoring will be conducted in the
manner outlined in D. Hesdler, "Operational Noise Emissions Test Protocol”
dated June 14, 2004, which is attached to this Stipulation.
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B. Heron Habitat

The Parties have agreed upon some clarifications, modifications and additions to the
wetland mitigation plan in order to avoid adversely affecting Great Blue Heron habitat in the
wetland mitigation areas. The agreed upon clarifications, modifications and additions are
summarized in "Appendix F: BP Cherry Point Cogeneration Facility Wetland Mitigation
Plan and the Birch Bay Great Blue Heron Colony," a copy of which is attached to this
Stipulation. The Parties agree that the SCA should require wetland mitigation consistent
with that described in the Final Wetland Mitigation Plan, including Appendix F.
C. Site Restoration

The Parties have agreed that the following conditions should be included in the SCA:

1 At least ninety (90) days prior to the beginning of site preparation, the
Certificate Holder shall submit to the Council aninitia site
restoration plan.

2. The Certificate Holder shall submit a detailed site restoration plan to
EFSEC for approva within twelve (12) months after the termination
of the Project. The detailed Site restoration plan will provide for the
restoration of the Site within a reasonable time frame, taking into
account the restoration plan and the anticipated future use of the site.

The County reserves the right to submit comments to EFSEC regarding both the Initial and
Final Site Restoration Plans.
[Il. General Provisions
1 Support of Stipulation. The Parties agree to cooperate in submitting this
Stipulation promptly to EFSEC for acceptance, and shall support adoption of this Stipulation
in proceedings before EFSEC, through testimony or briefing, as resolution of the issues
included within this Stipulation. No Party to this Stipulation, or its agents, employees,

consultants or attorneys will engage in any advocacy contrary to EFSEC's adoption of this
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Stipulation as resolution of the issues included within this Stipulation. To the extent that
any testimony or exhibit filed by either Party conflicts with the terms of this Stipulation, the
Parties agree that the terms of this Stipulation shall supersede the recommendation in that
Party's testimony or exhibit.

2. Entire Stipulation. This Stipulation constitutes the Parties entire agreement
on al matters set forth herein. The Parties acknowledge that this Stipulation is the product
of negotiation and compromise and shall not be construed against any Party on the basis that
it was the drafter of any or all portions of this Stipulation.

3. Termination Rights. If EFSEC rejects or modifies this Stipulation or
attempts to impose additional mitigation conditions, the Parties reserve their individual and
collective rights to terminate this Stipulation. Before a party exercises its right to terminate
this Stipulation, both parties shall take reasonable actions necessary to keep the terms of this

Stipulation intact or to re-negotiate this Stipulation in a manner that is mutually satisfactory.

WHATCOM COUNTY BP WEST COAST PRODUCTS,
L.L.C

Laurie Caskey-Schreiber Mark Moore

Deputy Chair County Council Cogeneration Project M anager

Date: , 2004 Date: , 2004

Pete Kremen

Whatcom County Executive

Date: , 2004
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OPERATIONAL NOISE EMISSIONS TEST PROTOCOL

BP CHERRY POINT COGENERATION PROJECT
Blaine, Washington

Rev. C
Issue Date: 6/14/04

1.0 INTRODUCTION

The purpose of this procedure isto define how the noise emissions of the Cherry Point Cogeneration Project
will be evaluated relative to a set of pre-determined plant-only design goals once the facility is operational.

2.0 GENERAL M ETHODOLOGY

The plant has been specifically designed to produce a sound level at the nearest sensitive receptorsthat is
generally comparableto or even below the pre-existing environmental sound level at each location. The total
measured level at any of the criterion pointsis unlikely to be directly indicative of the sound emissions
exclusively due to the facility since the measurements will contain a significant amount of background noise.
Consequently, the procedure seeks as a primary methodology to demonstrate that the plant-only design limits
have not been exceeded by comparing the total levels measured with the plant operating to the ambient levels
measured at the same locations prior to construction. In general, if the new total sound levels at the
designated receptor locations with the facility in operation are no more than 5 dBA higher than the average
levels measured during the background survey then the noise emissions of the facility shall be considered
satisfactory.

However, if this simple approach - which is predicated on the assumption that the background sound level has
not increased at any of the locations during the intervening time between the two surveys- does not yield a
conclusive result or ostensibly indicates that facility noise may be above the design goals, an alternative
methodology following I SO 6190 (Ref. 1) shall be used to calculate the plant-only contribution.

3.0 MEASUREMENT LOCATIONS
Measurements shall be made at the following five locationsillustrated in Figures 1 and 2:

= Intersection of Bay Road and Blaine Road (Position 10)

= |ntersection of Jackson Road and Helweg Road (Position 9)

= 100 ft. West of (Rear of) Birch Bay Community Church (Position 7)

= Blaine Road 1800 ft. N. of Grandview Road at Gate “BL-2" (Position 13)

= Cottonwood Beach— At Retaining Wall Fence in Rear of 4961 Morgan Drive

At each of these locations the microphone of the sound level meter shall be mounted at least 5 feet above

local grade and not closer than 20 feet to any potentially reflective vertical surface, such asabuilding or solid
fence.
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4.0 COMPLIANCE CRITERIA

The performance of the facility shall first be evaluated using Compliance Criterion A outlined below. If this
simple approach yields an unclear result or ostensibly indicates that the facility noise may be above design
goals, then Compliance Criterion B shall be employed.

4.1 ComplianceCriterion A

With the exception of Position 13, the sound levelsin Table 4.1.1 are 5 dBA higher than the average
nighttime or 24 hour L90 levels that were measured at each receptor during the pre-construction background
sound level survey conducted in April and May of 2004 (Ref. 2). Consequently, these levels represent
acceptability thresholds for the new total environmental sound level with the plant in operation - assuming no
increase in background noise. Measured levelsequal to or less than these values under the relevant wind
conditions will directly indicate that facility noiseisin full compliance with the design goals and has not
increased the pre-existing background level by more than 5 dBA.

Table4.1.1 Acceptable Overall Environmental Sound Levels During Steady State Plant Operation

L ocation Acceptable Total Sound L evels (Background Noise Plus Plant Noise)
During Steady State, Base L oad Operation, dBA
Wind from SW Quadrant | All Other Wind Directions

Position 7 49.4

Position 10 46.7 | 432

Position 9 475

Position 13 54.4 (Absolute Level, Not Related to Pre-existing Ambient)
Cottonwood Beach 453 | 38.1

4.2 ComplianceCriterion B

Since the total measured sound level at each receptor location is going to be highly dependent on the level of
background noise (unrelated to the facility) that is present at the time of testing, it is conceivable that the
valuesin Table 4.1.1 might be exceeded entirely because of an increase in environmental noise rather than
due to excessive facility noise. If levelsgreater than thosein Table 4.1.1 are consistently measured at any
compliance location then amore involved eval uation procedure based on SO 6190 shall be carried out to
determine the plant-only contribution (exclusive of any background noise) at that receptor(s).

In brief, the SO procedure involves measuring the noise emissions of the facility at a distance of
approximately 200 m, where plant noise is much more prominent relative to the background, and then
extrapolating this result to the actual receptor point of interest.

The allowable plant-only design goal levels developed from the pre-construction survey are tabul ated below.

Table4.2.1 Plant-Only Noise Emissions Design Goals

L ocation Allowable Plant-Only Noise Levels
During Steady State, Base L oad Operation, dBA
Wind from SW Quadrant | All Other Wind Directions
Position 7 47.7
Position 10 45.0 | 415
Position 9 45.8
Position 13 54.4
Cottonwood Beach 43.6 | 36.4
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The above levels are associated solely with the cogeneration project during normal full load operation and are
exclusive of any noises caused by other sources. If the ISO 6190 extrapolation methodology indicates that
noise due solely to the plant is equal to or lessthan the valuesin Table 4.2.1 then facility noise shall be
considered acceptable.

5.0 INSTRUMENTATION

An ANSI Type 1 precision integrating sound level meter, fitted with afoam microphone windscreen, shall be
used to make the measurements. The instrument shall be field calibrated just prior to the measurements and
checked for drift at the conclusion of the survey. If the post-calibration check shows a drift of more 0.5 dB
the measurements shall be repeated. The meter shall have been laboratory calibrated within the 12 month
period preceding the survey. Calibration certificates shall be appended to the test report.

6.0 CONDITIONSDURING M EASUREMENTS
6.1 Weather Conditions

Acceptable weather conditions for the survey shall consist of wind speeds of 11 mph or less and no
precipitation. Exceptional or unusual air temperatures or relative humidity conditions should be avoided.

Along with temperature and relative humidity, the wind speed and direction during the survey period shall be
monitored in 5 minute intervals on a continuous basis by the permanent weather station on the BP refinery
sitefor later correlation to individual sound measurements. BP shall provide the weather datain atimely
manner and in electronic format after the survey has been completed. Wind speed and direction shall also be
measured with a hand-held anemometer and recorded at each measurement location.

6.2 Plant Operating Conditions

The cogeneration facility shall be operating under steady state, base load conditions during all measurements;
i.e. all three combustion turbines and the steam turbine shall be operating at or near (within 10%) of normal
base load for the ambient temperature conditions that are occurring at the time of the sound test. A DCS
trend record of the unit loads vs. time shall be obtained from a plant operator andincluded in the survey
report.

6.3 Refinery Operating Conditions

Operational activities at the refinery shall be recorded by BP during the survey and a copy of the operator’s
log or asummary of the log shall be provided in atimely manner following the field survey. The date and
time of any unusual operating conditions, such as major equipment outages and flaring, shall be recorded.

7.0 M EASUREMENT PROCEDURE

Since the total sound level at any given receptor location will consist of essentially constant facility noise
superimposed on atime-varying background level of similar or greater magnitude, long-term measurements
are unnecessary and actually detrimental to the purpose of differentiating facility noise from the general
background level. The longer the measurement duration the more extraneous noise from cars passing by,
dogs barking, or planes flying over becomes incorporated into the result and the less it represents operational
noise from the plant. In general, a constant noise source can be accurately and sufficiently measured in afew
seconds and all of the common measurement descriptors (average, min/max, statistical percentiles, etc.) all
collapseto asinglevalue.
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With aview towards minimizing the unwanted effects of unrelated environmental noise and to maintain
consistency and comparability with the background measurements (which were measured in terms of 15
minute L90 levels), the noise emissions of the facility shall also be measured in 15 minute L90 samples. The
L 90 statistical, the level that is exceeded 90% of the measurement period, tends to filter out sporadic noise
events, such asoccasional car passes, and yields aval ue that represents the quiet [ulls between such events.

A minimum of three non-consecutive L90 (15 min) samples shall be obtained at each location while the plant
isoperating at base load. All of the samples measured under a similar wind direction category shall be
arithmetically averaged to yield a single result for comparison to Compliance Criterion A in Section 4.1. Itis
not inherently necessary to measure the plant under more than one wind condition.

Observations shall be made and noted of the general noise environment and audible sounds at each location.
These shall include the identification and qualitative description of noticeable noise sources (e.g., traffic, the
cogeneration facility, aircraft, nearby industry, etc.). Measurements may be paused and restarted for any
obviously disrupting noises not associated with the facility, or they may be discarded and repeated from the
beginning at the test engineer’ s discretion.

If the secondary evaluation technique based on 1 SO 6190 is required shorter duration measurements, such as
Leq(15 s) samples, may be used.
8.0 REPORTING

At the conclusion of the survey areport shall be prepared summarizing the results of the measurements and
stating whether the facility noise levels are at, above or below the design goal levels.

If it becomes necessary to adopt the alternative 1 SO 6190 analytical approach to develop aclearer result, al
assumptions and procedures associated with this methodology shall be fully explained in the test report such
that the procedure could be repeated if necessary.

9.0 REFERENCES

1. 1S0 6190:1988 (E) Acoustics — Measurement of sound pressure levels of gas turbine installations for
evaluating environmental noise — Survey method, International Organization for Standardization, Geneva,
Switzerland, 1988.

2. Hessler, D. M., Report 1696-040704-A, Pre-Construction Ambient Sound Level Survey, BP Cherry Point
Cogeneration Project, Hessler Associates, Inc., May 2004.
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Appendix F
BP Cherry Point Cogeneration Facility Wetland Mitigation
and the Birch Bay Great BlueHeron Colony

1.0 I ntroduction

BP has proposed to construct and operate a Cogeneration Project adjacent to its Cherry
Point refinery. The Cogeneration Project site is located approximately 1.3 miles from the Birch
Bay Great Blue Heron Colony, and the associated wetland mitigation areas are located within 0.6
to 1.4 miles of the colony, with more than 90 percent of the mitigation area more than amile
fromit. The colony itself islocated on land owned by BP, which has been permanently
protected by a conservation easement.

Whatcom County has designated the Great Blue Heron as a species of local importance,
and has expressed concern about the potential effect of the wetland mitigation plan on heron. In
response to the County's concerns, BP agreed to try to modify its wetland mitigation plan to
reduce or avoid potential impacts to herons and make the mitigation area more "herontfriendly.
However, both BP and Whatcom County acknowledged that BP had been working with federal,
state and local agencies for more than a year in developing the wetland mitigation plan, and the
basic framework and goals of the plan had been established and would not change. Prior to
preparing the Final Wetland Mitigation Plan for the BP Cherry Point Cogeneration Project, BP
staff and consultants met with Whatcom County staff and consultants to discuss possible
modifications of the wetland mitigation plan. The wetland mitigation plan has been revised in
light of those discussions, and those revisions have been incorporated and reflected in the body
of the Final Wetland Mitigation Plan and in this appendix.

At the request of Whatcom County, BP has also prepared this appendix to address heron
issues specifically. This appendix provides some background information regarding the Birch
Bay heron colony, describes the potential impacts of the mitigation plan on herons, and describes
the measures that have been included in the wetland mitigation plan to avoid or mitigate
potential adverse impacts on the herons. At Whatcom County's request, this appendix and
referenced portions of the Final Mitigation Plan provide the information identified in Whatcom
County Code section 16.16.730(B)(1)-(3). Asaresult of the changes summarized in this
appendix, the Final Wetland Mitigation Plan avoids or minimizes potential adverse effects on
herons, and the Final Wetland Mitigation now includes several features that will increase the
usefulness of the wetland mitigation areas for heron foraging.

BP aso has another proposed project for which the permit process is nearly complete
called the Brown Road Materials Storage Area. For that project, BP has developed a Habitat
Management Plan to address the Great Blue Heron. In connection with the Brown Road project,
BP has also committed to develop an overarching management plan for their lands north of
Grandview Road. The overarching plan is being developed in conjunction with Western
Washington University. The Brown Road Project Habitat Management Plan has articul ated
management goals and objectives for that project’s wetland mitigation area, which is close to the
Birch Bay heron colony. The overarching management plan has a broader scope, but will also
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address goals and objectives for herons. This appendix is intended to fit within the developing
goals in the other management plans.

20 Birch Bay Great Blue Heron Colony

The Birch Bay great blue heron colony is located north of Terrell Creek and west of
Jackson Road (T39N, R1W SINE/SE) in the Cherry Point area of Blaine, Washington. The
colony's location is shown on Figure F-1 of this appendix.

The Birch Bay colony is the third largest heron colony in the region and currently
includes more than 300 breeding pairs (Eissinger, 2004). In addition to breeding, the herons
from the colony utilize habitats in the vicinity of the refinery for foraging and staging.

Herons do not occupy the colony year-round. Instead, they have arelatively predictable
annual cycle of (a) staging, (b) mate selection, courtship and nest building, (c) egg laying and
incubation, (d) hatching and rearing, and (e) fledging and dispersal. This cycle spans
approximately six months. Herons return to congregate in fields near the colony beginning in
February or March for staging. They reenter the colony and begin nesting by about April 1%.
Hatching beginsin May. Fledging occursin July and August. Herons then dispersein
September and do not begin congregating near the colony again until the following February or
March.

21  Colony History

The following historical summary is based on the Birch Bay Great Blue Heron Colony
Conservation and Stewardship Plan (Eissinger 1996) and subsequent information provided in
BP s Birch Bay Great Blue Heron Annual Reports (Eissinger 1997-2003).

Prior to the mid 1980's little historical information is documented for the Birch Bay
heronry. Itislikely that there has been athriving heron breeding population historically, given
the upland forests, fields, marshes and extensive eelgrass throughout the Birch Bay area. No
other heron colonies are known within the immediate area. The nearest known active heronry is
arelatively new one located on the south side of Lummi Bay.

The first official record of the Birch Bay great blue heron colony is from 1983
Washington Department of Fish and Wildlife (WDFW) records. At that time, the colony
location was described as south of Terrell Creek and north of Grandview Road approximately
one quarter mile and west of Jackson Road. At that time 75 nests were recorded by a state
biologist. Any subsequent visits to the heronry by the State for five years were unrecorded, and
during that time the herons relocated. A study of aerial photos from 1986 reveal that the area to
the south of Terrell Creek, approximately 20 acres, had been recently logged. It isevident the
heronry had been located in the logged stand or immediately adjacent to it. Displacement of the
heronry was not reported; however it is assumed.

In 1988, the heronry was reported to the north of Terrell Creek (Norman 1988) indicating
that the colony had moved to its present location between 1983 and 1988. The colony was
described as containing approximately 200 nests situated in cottonwood, alder, and conifers. The
following year 1989, a survey of the Birch Bay heronry documented 230 nests in 158 trees
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(Norman 1989). It was also estimated that the heronry was relatively undisturbed due to its
location. A bald eagle nest located within a mile to the west was identified as a potential
disturbance due to predation. It was recommended that the property be purchased by the State
Parks to provide long-term preservation of the heronry. In addition, the excellent quality of
Terrell Creek’ s riparian habitat was noted and it too was recommended for acquisition and
protection.

In 1992 the Birch Bay heronry was visited by a WDFW biologist and the current heron
monitoring biologist, Ann Eissinger. The colony was reported to contain an estimated 150 nests
and located in cottonwood, alder, birch, Sitka spruce, Douglas fir, and grand fir. The site had
been purchased by ARCO Inc. and had been maintained in its natural state. However, aroad
easement to an adjoining property within 100 feet of the colony was in review by the State and
County.

In 1993 approximately 199+ nests were reported for the colony (Norman 1993). Herons
at that time were described as more easily disturbed by human presence near the colony than at
other sites. Partial clearing in the vicinity occurred in December 1993. Further impacts to the
herons by development were abated by the acquisition of a private inholding near the colony by
ARCO Products Company.

Between 1994 and 1995 little information is available for the colony. A survey of the
colony in 1994 documented 212 nests (addendum to Norman 1993). No datais recorded for
1995.

In 1996 ARCO Products Company granted a conservation easement on 77 acres
containing the heron colony and adjacent forest land. At that time ARCO contracted awildlife
biologist to develop the Birch Bay Great Blue Heron Colony Conservation and Stewardship Plan
(Eissinger 1996). Asaresult of this plan, active stewardship and ongoing scientific monitoring
and mapping of the heronry ensued.

From 1997, systematic monitoring of the colony was instituted. Systematic monitoring
includes weekly or biweekly site visits from March through August, a summer productivity
survey, and afall nest count. During the weekly monitoring visits, the colony is observed for
breeding chrorology, predation, and general status. An annual productivity survey provides a
measure of breeding success. The autumn nest count occurs following leaf drop and establishes
the total number of active nests or breeding pairs for the year. For 1997, 335 rests were counted.
In the fall of 1997, private property adjacent to the south of the colony was logged. The winter
of 1997/1998 saw a loss of some nest trees via blow downs.

In 1998, a second major, unexplained disturbance occurred in the colony. Y oung fledged
prematurely and numerous nests were blown out of trees. The fall nest count showed noteworthy
increase (91) in the number of active nests from 335 to 426 nests. Once again the winter of
1998/1999 damaged trees in the colony. The heavy snowfall and strong winds of the La Nina
weather pattern blew down more nests and trees.

The third and most recent disturbance transpired in 1999. At the peak of breeding
season, with chicks and eggs in the nests, the adults suddenly abandoned the colony. The cause
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of this abandonment was investigated; however, no explanation was unearthed. As aresult, only
5 of the 317 active nests were known to fledge young. Alsoin 1999, ARCO granted a
conservation easement on an additional 103 acres of field and forest near the heron colony,
creating a 180-acre habitat preserve.

The herons returned to the colony in 2000 and resumed their normal nesting pattern.
However, with the disturbances of the three previous years, the number of active nests once
again decreased 40 percent from 1998. From 2000 to 2002 the total autumn counts averaged
260, which indicated stability. During the autumn of 2002, a bald eagle pair began building a
nest to the southwest of the colony approximately 100 feet from the southern boundary of the
colony. The nest had some activity in 2003, but appeared not to produce young to fledging age
and may have failed earlier. Bald eagle predation in the heron colony fluctuates from year to
year and in some years may be the source of disturbance and reduction of productivity.

Currently, the Birch Bay heron colony is active and continues to be stable, with solid
growth in 2003 and 2004.

2.2 Monitoring and Study of the Birch Bay Herons

The Birch Bay heron colony is unique among heron colonies in the Pacific Northwest in
the extent to which it has been monitored and studied. Since 1997, Ann Eissinger of Nakheeta
Northwest Wildlife Services has been extensively monitoring the Birch Bay heron colony. From
March to August each year, Eissigner makes weekly visits to the colony and foraging areas.
Eissinger performs annual census counts and gathers observational information from volunteers.
Based on the information gathered to date, Eissinger has prepared Figures F-1 and F-2 reflecting
her observational data on heron staging and foraging activities.

Although Eissinger has gathered substantial information about the staging and foraging
patterns of the Birch Bay heron colony, her efforts have focused primarily on the colony itself.
URS biologists have spent considerable time in areas designated for wetland mitigation for the
Cogeneration Project. In doing so, they have made incidental observations concerning heron
use. However, no systematic study of heron use in the wetland mitigation areas has been
performed.

In order to better understand and define heron use of all of the BP-owned lands
surrounding the refinery, a year-long heron monitoring study is currently underway by Eissinger.
The heron habitat study is surveying BP owned open spaces using a systematic fixed-point
sample method. The study area includes eleven sample points, plus walk-in and drive-by areas
for further coverage. The study area concentrates survey efforts within suitable habitat north of
Grandview Road with additional areas to the west along Jackson Road and southeast of the
refinery, north of Aldergrove Road (Figure F-3). The study began in March 2004 and will be
completed in March 2005. Heron occurrence, behavior, and site conditions will be documented
during systematic weekly observations.
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2.3 Breeding Area

Great blue herons congregate each spring at breeding areas for annual nesting. Herons
are colonial breeders and the nests are concentrated and relatively isolated. Herons nest in trees,
usually in near-shore forests in close proximity to productive food sources. The Birch Bay heron
colony is situated in the forest north of Terrell Creek, northwest of the Cherry Point refinery.
The forested area is isolated and is generaly inaccessible. The colony location gives the herons
direct access to productive foraging areas including marine, fresh water, and upland fallow
fields. There are also areas of roosting nearby aong Terrell Creek. No other heron colony is
known within the Birch Bay area.

The heronry is Situated in a 50-70 year old forest composed of both coniferous and
deciduoustrees. Most or al of this areais forested wetland and contains saturated soil and
shallow inundation for long durations during the wet season and extending into the growing
season. Thetreesin which the Birch Bay herons are nesting are primarily western paper birch
(Betula papyrifera) 64% and red alder (Alnus rubra) 29%, with conifer species such as grand fir
(Abies grandis) and Douglas fir (Pseudotsuga menziesii) utilized to a lesser extent, 7%. Most
heron colonies nest in mixed species forests, however each colony has a different species
preference for nesting.

Heron nesting colonies are very sensitive to disturbance and, as aresult, most sites are
isolated and difficult to detect. The primary disturbance to coloniesis typically human related,
either through direct access or habitat alteration. As aresult, management plans for heron
colonies include peripheral buffers to separate the colony from potential human intrusion, noise
or other disturbance. The Birch Bay heron colony is well protected by a forested buffer. The
nesting colony itself occupies approximately two acres. It is surrounded by a 180-acre block of
forested land that is owned by BP and protected by a conservation easement.

24  Staging Areas

The Birch Bay heron colony stages in the fallow fields along Terrell Creek northwest of
the Cherry Point Refinery. Staging is an important part of a heron’s lifecycle. It isdefined asa
gathering of adult herons in fields, other open space, or sometimes trees, prior to entering the
colony areafor nesting. Staging is considered a vital part of the breeding cycle and social
structure of the colony. Herons generally concentrate in specific areas for staging that are used
each year.

Since 1997 the staging for the Birch Bay colony has occurred in the fallow fields directly
east of the colony. The area most frequently used isimmediately east of Jackson Road. Some
herons stage in scattered groups to the south of the colony and further east of the main staging
area. The staging areas used by the herons are identified on Figure F-1 by yellow crosses
depicting the common area of concentration and by a broken green line illustrating the areas of
use by individuals and smaller or loose aggregations.

25 Foraging Areas

Herons forage in avariety of habitats. Foraging areas include marine shorelines, the
intertidal zone, wetlands, streams, riparian areas, and upland fallow fields. Prey sought by
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herons include fish (marine and freshwater), crustaceans (marine and freshwater), amphibians
(freshwater and upland), and small mammals (upland). The primary prey species of great blue
herons identified by regional researchers include: marine: crescent gunnel (Pholis laeta),
saddleback gunnel (Pholis oranta), marine sculpins (various species), shiner perch
(Cymatogaster aggregate), and smelt (Hypomesus spp., Thaleichtys spp.); freshwater: sculpins,
frogs (Hyla spp., Rana spp.), and crayfish; and upland: Townsend’s vole (Microtus townsendii).
The most concentrated foraging during the nesting season occurs in the intertidal areas near the
colony.

The primary feeding locations for the Birch Bay colony are Birch Bay, Drayton Harbor,
Semiahmoo Bay and Lummi Bay (Figure F-2). Herons travel from their colonies to the foraging
areas along common flight paths or flyways. The distance between the colony and these areas
are: Colony to Birch Bay — 1.88 miles; Colony to Lummi Bay — 8.13 miles; Colony to Drayton
Harbor/Semiahmoo Bay — 5.5 miles. Drayton Harbor and Semiahmoo Bay have the largest
concentrations of foraging herons and are considered the foraging areas where the Birch Bay
Colony concentrates its foraging activities. These foraging areas are extremely important,
particularly to breeding herons and young due to high seasonal prey availability and easy access
by large concentrations of herons at one time. The most important of these foraging areas are the
intertidal eelgrass meadows, which harbor high densities of prey.

Additional feeding areas are utilized by individuals or small aggregations of herons.
These areas are utilized year-round, particularly during unfavorable tides, and do not necessarily
support large concentrations during the breeding season. These additional feeding areas
associated with the Birch Bay colony include Lake Terrell, the Terrell Creek Corridor, and the
fallow fields adjacent to the heron colony. These areas provide foraging habitat for the herons
during high tide when intertidal foraging is limited to the shoreline and during the winter when
low tides are generally nocturnal. The Cherry Point shorelines also are used by individuals and
small aggregations when conditions are favorable. Lake Terrell and fallow fields north of the
refinery have limited use by the herons during the fall and early winter when the activities of
upland bird and waterfowl hunting season causes the herons to avoid these areas due to
disturbance from dogs and hunters. Although these additional foraging areas are not utilized by
large concentrations of herons, they are important, particularly fallow fields, for winter survival
and access to food during unfavorable tide cycles. Individuals may range widely to use these
habitats over alarge part of the county and adjoining areas, particularly outside the nesting
Season.

3.0 Wetland Mitigation Plan

3.1  General Description of the Proposed Cogeneration Project and
Wetland Mitigation Plan

BP s proposed Cherry Point Cogeneration Project will be located at the corner of
Grandview Road and Blaine Road (T39N R1E S8NW), adjacent to the BP Refinery in the
Cherry Point Heavy Industrial Area of Whatcom County, Washington. Wetland mitigation for
the Cogeneration Project will occur in the open fields directly north of the construction site,
north of Grandview Road, on both the east and west sides of Blaine Road. Figure 1 of the
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mitigation plan illustrates the locations of the construction and wetland mitigation areas, the
heron colony, and local landscape features.

The wetland mitigation plan includes two compensatory mitigation areas (CMAS), which
together occupy approximately 110 acres. CMA 1 will be located across Grandview Road from
the cogeneration facility, east of Blaine Road, and south of Terrell Creek, and is approximately
50 acresin size. CMA 2 will be located on about 60 acres across Grandview Road from the
cogeneration laydown area, west of Blaine Road, and south of Terrell Creek. Both CMA 1 and
CMA 2 are currently primarily open fields with a mosaic of wetland and upland conditions (see
Figures 5A and 5B of the Cogeneration Project Wetland Mitigation Plan to which this appendix
is attached). Modificationsto CMA 1 and CMA 2 are planned to compensate for permanent
wetland impacts associated with the Cogeneration Project, primarily by changing hydrology and
enhancing existing wetlands and plant communities. Invasive weedy species will be removed
and replaced by native species. Habitat diversity and structure will be restored by planting a
variety of native meadow grasses, shrubs and trees. Historical hydrologic pathways and
functions will be restored by plugging existing ditches, spreading treated stormwater across
CMA 2 and creating several small seasonal ponds. As part of the mitigation, the farming lease
on the CMAs would be terminated.

3.2  Mitigation Area Existing Conditions

CMA 1 and CMA 2 are currently primarily open fields with a mixture of wetland and
upland habitats. Approximately 80 acres of the combined 110 acres of the CMAS has been
determined to be jurisdictional wetlands. Approximately one-third of the wetlands (or 24 acres)
are seasonally inundated. Figures 6A and 6B in the Final Mitigation Plan show the wetlands
(both seasonally saturated and seasonally inundated) and upland areas. Severa ditches
remaining from former active farming cortinue to function in draining the sites, although they
have not been maintained for years and typically are overgrown by weeds, shrubs, and trees.
While some of the wetlands are inundated with shallow water during the wet season, there are no
permanent open water features in the CMAs. Topography of the CMASs s shown in Figures 5A
and 5B of the Mitigation Plan, and the ditch flow paths are shown in Figures 6A and 6B

The CMAs consist primarily of open-field habitat. Forested vegetation can be easily
distinguished from open field habitat in the aerial photographs used as the background of Figures
6A and 6B.

Both CMA1 and CMA2 have been leased to a cattle farmer for several years. Under the
lease, CMA 1 has been utilized as pasture for grazing cattle and alarge part of CMA 2 has been
mowed for hay annually.

Current vegetation cover in the CMAs as distributed between uplands, seasonally
inundated wetlands, and seasonally saturated wetlands is given in Table 1 and Table 2 below.
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Table 1 Vegetation Cover in Acresin CMA 1

Cover Type Upland Seasonaly Seasonally Total
Inundated Saturated

Forest/Shrub 15 5 0 2.0

Dominated by Reed 25 9 14 25.5

Canarygrass

Dominated by Other 8 2.5 12 22.5

Herbaceous Species

Total 12 12 26 50

CMA 1isnow grazed by cattle under the farm lease covering the parcel.

Therefore the habitat of CMA 1 is not conducive to production of voles that might attract
herons to the parcel. If grazing were not occurring, then about 8 acres of upland would
potentially be attractive to voles and herons. About 14.5 acres of wetland that is not
dominated by reed canarygrass would be potentially available, but would be less
productive of voles. Also, no seasonal ponds or open water suitable for amphibian
reproduction exist within CMA 1.

Table 2 Vegetation Cover in Acresin CMA 2

Cover Type Upland Seasonally Seasonally Total
Inundated Saturated

Forest/Shrub 3 5 5 4.0

Dominated by Reed 25 9 11 22.5

Canarygrass

Dominated by Other 125 25 185 335

Herbaceous Species

Total 18 12 30 60

Under the current farm lease, about 35 acres of CMA 2 is typically mowed for hay. The
area is not necessarily identical every year. The mowed area occupies most of the east and north
sections of CMA 2 and is spread across uplands, seasonally saturated wetlands, and seasonally
inundated wetlands. With most of the vegetative cover removed, these areas become less
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attractive for voles and therefore for herons. 1f the mowing did not occur, the 12 acres of upland
field not dominated by reed canarygrass would be the most attractive to herons for feeding.
About 21 acres of wetland not dominated by reed canarygrass would potentially be available, but
would be less attractive to voles. Also, no open water suitable for amphibian reproduction exists
in CMA 2.

3.3  Current and Potential Heron Use of Mitigation Areas

As explained in section 2.2 above, no systematic study of heron usage in the CMASs has
been conducted. Based on the best information that is available, however, heron use of the
CMAs