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1 APPEARANCES
2
Counci | Menbers Present:
3
Bill Lynch, EFSEC Chair
41 Liz Geen-Tayl or, Departnent of Comrerce
Cul I en St ephenson, Departnent of Ecol ogy
5| Andrew Hayes, Departnent of Natural Resources
Joe Stohr, Fish and WIldlife
6
7| Attorney General's Ofice:
Ann C. Essko, Assistant Attorney General
8
9| Local Governnent and Optional State Agency:
Bryan Snodgrass, Gty of Vancouver
10 | Larry Paul son, Port of Vancouver
Jeff Swanson, d ark County
11 | Christina Martinez, Departnent of Transportation
12
Staff in Attendance:
13 | Stephen Posner
Soni a Bunpus
14 | Ji m LaSpi na
Tamy Tal burt
15| Kali Waspir
Joan Aitken
16
17 | Cuests in Attendance:
18| Mark M Il er, Pacifi Corp Energy
Ri ch Downen, G ays Harbor Energy
19 | Jennifer D az, Puget Sound Energy
Hal ey Edwards, Puget Sound Ener gy
20
GQuests in Attendance Via Phone:
21
Shannon Khounnal a, Energy Nort hwest
22| Eric Melbardis, Kittitas Valley Wnd Power Project
23
24
- 000-
25
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1 OLYMPI A, WASHI NGTON, JULY 15, 2014

2 1:32 p.m

3 - 00O

4

. PROCEEDI NGS

6 CHAIR LYNCH Good afternoon and

7| welcone. Today is July 15th, 2014, and it's the
8 | regular Council neeting of the Energy Facility Site
9| Evaluation Council. Could we please have Staff call

10 the roll.

11 M5. TALBURT: Departnent of Conmerce.
12 MS. GREEN- TAYLOR: Ms., Green-Tayl or
13 | here.

14 M5. TALBURT: Departnent of Ecol ogy.
15 MR. STEPHENSON: Cul | en St ephenson here.
16 M5. TALBURT: Fish & Wldlife.

17 MR. STOHR: Joe Stohr is here.

18 M5. TALBURT: Departnent of Natural
19 | Resources.

20 MR. HAYES: Andy Hayes is here.

21 M5. TALBURT: Uilities and

22 | Transportation Conm ssion.
23 CHAIR LYNCH M. Mss is excused.
24 M5. TALBURT: Local governnents and

25| optional state agencies. Departnment of
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1| Transportation.

2 M5. MARTI NEZ: Christina Martinez here.
3 M5. TALBURT: City of Vancouver.

4 MR. SNODGRASS: Bryan Snodgrass here.

S M5. TALBURT: dark County.

6 MR. SWANSON: Jeff Swanson is here.

7 M5. TALBURT: And Port of Vancouver.

8 MR. PAULSON:. Larry Paul son is here.

9 M5. TALBURT: Chair, there is a quorum
10 CHAI R LYNCH  Thank you.

11 | would Ii ke to nake one small change in the

12| order of the agenda that you have in front of you

13| today. The update on the WId Horse Wnd Power

14| Project will follow the update fromthe G ays Harbor
15| Energy Center.

16 Are there any ot her suggested changes or

17 | additions to the agenda?

18 MR STEPHENSON:  No.

19 CHAI R LYNCH  Seeing none, we will just
20 | go ahead and I would entertain a notion for approval
21| of mnutes fromthe June 17th, 2014 Council heari ng.
22 MR. STEPHENSON. | will nove approval of
23 | those m nutes.

24 CHAIR LYNCH Do we have a second?

25 M5. GREEN- TAYLOR: I'Il second.
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1 CHAIR LYNCH It's been noved and
2| seconded that the Council approve the neeting m nutes
3| formthe June 17th, 2014 hearing. Al those in favor

4| say aye.

S MJULTI PLE SPEAKERS:. Aye.
6 CHAI R LYNCH: Opposed? Mbtion carries.
7 So let's go ahead and turn to the updates from

8| our various facilities. M. Mlbardis, Kittitas

9| Valley Wnd Project.

10 MR. MELBARDI S: Good afternoon, Chair
11 | Lynch and EFSEC Council. This is Eric Melbardis wth
12| EDP Renewables for the Kittitas Valley Wnd Project.
13 | We have nothing nonroutine to report for this nonth.
14 CHAIR LYNCH  Very good. Any questions
15| for M. Ml bardis?

16 | amremss. | wanted to do sonething before
17| we got to those updates. First of all, it's to

18 | introduce a new Staff person, Joan A ken.

19 Joan, do you want to raise your hand so that

20 | the council nenbers know what you | ook Iike?

21 M5. AIKEN: (Conplies.)

22 CHAIR LYNCH Joan is an administrative
23| assistant in our office and she fills in very well for
24| Kali, who -- who knows where she went at the nonent.

25| Anyway, Joan, we are pleased to have you on board and
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1] welcone.

2 And also | wanted to | et the council nenbers

3| know that Adm nistrative Law Judge Adam Toremw || be
41 leaving the UTC at the end of the nonth. So Adam has
5| provided a |lot of good advice to the Council over the
6| years. And this is not the final good-bye at this

7| time, but we want to thank Adam for his good service
8| to the Council.

9 And | also forgot to ask, is there anybody on

10 | the phone who chooses to identify thenselves at this

111 tinme?

12 MR. BRICKLIN: Yes. This is Dave

13| Bricklin. | amrepresenting Friends of the

14 | Col unbi a Gor ge.

15 M5. BOYLES: Kristen Boyles, Chairman

16 | Lynch, with Earthjustice representing several

17 | conservati on groups.

18 M5. LARSON: This is Linda Larson

19| representing Colunbia Waterfront, LLC.

20 M5. WLSON- MNERNY: Julie

21| WIson-MNerny with Perkins Coie.

22 CHAIR LYNCH (Okay. Very good. And can
23 we now nove forward and hear from Ms. Khounnal a,

24 | Colunbia CGenerating Station and WNP 1 and 4.

25 M5. KHOUNNALA: Good afternoon, Chair
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1| and EFSEC Council. For the record, this is Shannon

2 | Khounnala from Energy Northwest, and | will begin with
3|1 the Colunbia Generating Station operational update.

41 As you can see fromyour packet, there are no events
5| or safety incidents or regulatory issues to report.

6 | would like to nention to the Council

7| however, that the end of June marks the end of

8| Colunbia's fiscal year and this has been a

9| record-setting year for Colunbia where we have

10 | achieved a record 9.7 mllion negawatt hours of

11| generation this fiscal year. |In addition, we are

12| currently in a record-setting pace of 385 days of

13 | continuous online operations, and we have now achi eved
14 | four and a half years w thout an unpl anned shut down.
highlights

15 So those are a few of the headlights anongst
16 | many ot her records that we have achieved this fiscal
17| year that we are really proud of and happy to have

18 | achi eved, and we thought we had pass that information
19| along to the Council.

20 CHAI R LYNCH. Thank you, M. Khounnal a.
21 Does anyone have any questions for

22 | Ms. Khounnal a regarding the Col unbia Generating

23| Station?

24 Ms. Khounnal a, just go ahead and proceed to

25 VWNP 1 and 4, then.
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1 M5. KHOUNNALA: Sure. 1In regards to the
2] WNP 1 and 4 water rights process, the public notice

3| for the water rights application, which is being

41 submtted on our behalf by the Departnent of Energy,

5| was posted for the first week on June 24th/25th tine

6| frane. It was posted for a two-week period.

7| Follow ng conpletion of that, the Departnent of Energy
8| wll provide the Departnent of Ecology with notice of
9| the conpletion of that public notice, and our water

10| rights application process will continue. W believe
11| that there will be a site visit wth the Departnent of
12| Energy, as well as the Departnent of Ecol ogy, that

13| wll happen later this summer as part of that

14 | application process. So we continue with the process
15| as of now

16 Any questions?

17 CHAIR LYNCH  Any questions for

18 Ms. Khounnal a?

19 Very good. Thank you.

20 M5. KHOUNNALA: Thank you.

21 CHAIR LYNCH Let's turnto M. Mller
22| at the Chehalis Generation facility. It's always good

23| to see you, M. Mller.
24 MR MLLER Yes, it is as well.
25 Good afternoon, Chair Lynch and EFSEC
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1| councilnmenbers. M nane is Mark Mller, | amthe

2| plant nmanager at the Pacifi Corp Energy Chehalis

3| Cenerating facility.

4 | have one nonroutine comment regarding the

5| update on the path forward to comnmtting the bal ance
6| of the carbon offset mtigation funds. Pacifi Corp

7| Environnmental staff, policy staff, and I nmet with

8| M. Posner and M. LaSpina on the 24th of June. W

9 | discussed options to conplete in a tinely fashion the
10| financial commtnent for greenhouse gas mtigation as
11| per the EFSEC order 836. As noted in the | ast segnent
12| of this report, we are noving forward on two fronts.
13| One is a proposed energy efficiency inprovenent that's
14 | consistent with our greenhouse -- the greenhouse

15| offset strategy plan originally approved by EFSEC, and
16 | also Initiative 937. And | provided to M. LaSpina a
17| report that was generated by a consultant issued | ast
18 | May of 2013 on sone of those projects that we coul d

19 | inplenent that al so would receive a secondary benefit
20 | of carbon production.

21 The second is related to the farm power

22 | project that has produced sonme nore offsets than

23 | previously had -- they had forecasted, so possibly

24 | contracting for additional offsets. And as | stated

25| in the report, our commercial and trading folks are --
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have entered into those conversati ons.
And that's all.

CHAIR LYNCH Good. |'m pleased to hear
the progress that is being nmade to address the carbon
of f set.

M. LaSpina, is there anything that you woul d
| i ke to add?

MR. LASPI NA: No, Chair Lynch.

CHAI R LYNCH  Thank you.

Does anyone have any questions for M. Mller?
Thank you, M. Mller.

MR. MLLER  Thanks.

CHAIR LYNCH M. Downen, Grays Harbor
Energy Center. Now | feel conpelled to say it's nice
to see you as well. | started down that road and |
have to say it for everybody.

MR. DOMNEN: Thank you, Chair Lynch,
EFSEC Council and Staff. M nanme is Rich Downen, |'m
the plant manager at Grays Harbor Energy. |n our
nmonthly report for the nonth of June, the only out of
ordinary things were Item5, site visits. W had an
Ofice of the State Fire Marshal visit, and an annual
I nspection, and he had three deficiencies: A couple
of doors that didn't close, didn't latch, but we

repaired those while he was on site, and the annual
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energency lighting testing that we do, and the annual
fire protection sprinkler systemtesting wasn't done
at the tinme of this visit. [It's scheduled for July.
He is going to cone back in August and just see the

results of those.

And the only other out of normal itemis that
we are fully staffed for the first time in a while, so
that's nice. That's all | have.

CHAI R LYNCH  Very good.

MR. DOMNEN: That is very good. That's
all 1 have.

CHAIR LYNCH: Are there any questions
for M. Downen?

M. Stephenson.

MR. STEPHENSON: This isn't specifically
for M. Downen. But if | amagetting it right, and I'm
starting to keep a notebook on these things, this is
maybe the third tinme |I've heard hatches as an issue.
Two of them got people on the finger. |'mjust --
there was -- it's not you, but you and others, so |
just -- are we doing good hatch safety? |If we want to
have safe operations around here, | just want to nake
sure that we are doing that.

MR. DOMNEN: So hatch safety. 1I'm

not -- sothis was -- these itens that | nentioned
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1| were |like the door leaving this roomin our office

2| building that just didn't |atch.

3 MR, STEPHENSON:. Ckay.

4 MR. DOMNEN: So you had to adjust the
5| closing nmechanismjust so it would [atch shut. |

6| think we are tal king about sone different things. |
7| think you are tal king about a spring-cl osed door that
8 | mght have gotten sonebody's finger in one of -- |

9| forget which report it was in the past few nonths, but

10| it wasn't fromour facility.
11 MR. STEPHENSON: Ckay.
12 MR. DOMNEN: | think we are talking

13 | about two different things. But that is sonething
14 | that we do have a policy for. Those are nore of the
15| fire doors that are spring-shut. These were just

16 | regular office doors that weren't fire-rated doors,
17| they are just normal, like a door to ny office or

18 | sonething like that.

19 MR. STEPHENSON: Ckay. Thank you.

20 MR. DOMNEN: Does that answer your

21| question?

22 MR, STEPHENSON: Yes.

23 MR. DOMNEN: Ckay.

24 CHAI R LYNCH  Any ot her questions?
25 Thank you, M. Downen.
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1 MR. DOMNEN:  Thank you.

2 CHAIR LYNCH: And we are pleased to have
3| Ms. Diaz here with Puget Sound Energy to put a face

4|1 with a voice now.

5 M5. DIAZ: Al right. Thank you, Chair
6 | Lynch and council nenbers. For the record, ny nane is
7| Jennifer Diaz, |I'mthe environnental nanager for Puget
8 | Sound Energy at the Wld Horse Wnd facility. 1'll be
9| providing the operational update today. To ny right
10 | is Haley Edwards, she's the senior resource scientist
11 | for Puget Sound Energy and she will be providing

12 | information regarding the avian incident that's |isted
13 | on the agenda.

14 | only have two nonroutine itens to update you
15| on for the operational update under Safety and

16 | Conpliance and Environnental. Under Safety, no | ost
171 tinme accidents or safety incidents to report in June.
18| Site staff participated in fall protection, rescue

19 | training and annual first-aid/ CPR refresher training.
20 And under Conpl i ance/ Environnental , invasive
21| weeds are being sprayed in accordance with the

22 | postconstruction range |and nmanagenent and grazing

23| plan.
24 In addition, | would |ike to extend an
25 invitation to council menbers to visit WIld Horse, for
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1| those of you who have not been able to yet. So

2| anytime you are nore than wel cone.

3 And Haley wll take it from here.
4 CHAI R LYNCH  Thank you.
5 M5. EDWARDS: So during the wi nd turbine

6 | mai ntenance on June 18th, Vestas technicians

7| discovered the remains of a raptor near w nd turbine

8| F2 and reported it to PSE s environnental nmanager on

9| site, Jennifer Diaz. |In accordance with our wild life
10| incident reporting and handling system the

11| environnental manager responded imediately to the

12| incident |ocation and collected data, took photos and
13| retrieved the raptor. Qur avian protection group,

14 | which is nyself and Mel Walters, we were contacted and
15| we conducted a site visit the next day, June 19th, to
16 | confirmwhat type of bird it was. W determned it

171 was a juvenile golden eagle.

18 While investigating the area we also found a
19 | second gol den eagl e about 50 yards away. And it

20 | appeared that the two incidents happened at the sane
21| tinme, and we took additional data and photos for that
22 | second bird.

23 I n accordance with our site certification

24 | agreenent and our fish and wildlife service speci al

25| wutility permt, we imediately notified Fish &
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1| WIldlife Service Ofice of Law Enforcenent, who is

2| Corky Roberts, our agent, WDFW Justin Allegro and

3 Mke Ritter, and Mke Ritter and JimLaSpina. In

41 addition, we also submtted data to the U S. Fish &

5| WIldlife Service Regional Mgratory Bird Permtting

6| Ofice, as required by our special purpose utility

7| permt.

8 The fol |l owi ng Monday, June 23rd, we net with
9| our enforcenent agent on site to discuss the incident
10 | and conduct a site visit at F2, and we transferred the
11| eagles directly to himat that tine. W provided him
12| with the baseline incident wildlife report for both
13| Phase 1 and 2, which includes the preconstruction

14 | raptor nest surveys. W also provided additional

15| docunents to Agent Roberts. Both Phase 1 and Phase 2
16 | postconstruction raptor nest and Lek surveys, our

17| nonitoring reports, the WOFW comrents to EFSEC

18 | regardi ng expansion, and also on the SEIS for the

19 | expansion area. W also provided copies of our bird
20 | and bat conservation strategi es docunents and our

21 | corporate avian protection plan.

22 | have a little bit of background information
23 | regarding the preconstruction nest surveys and the

24 | fixed-point avian use surveys, and VEST do those

25| surveys. WEST determned that the overall risk to
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1| golden eagles is low at the site and predicted that a
2| fewindividuals would glide with the turbines during
3| the life of the project.

4 We have maps of our preconstruction gol den

5| eagle flight paths. There have been no active gol den
6| eagle nests identified within two mles of the

7| project. The WDFWconfirned that the nearby nest was
8| not active this year. And during those

9 | preconstruction surveys, no golden eagles were

10 | observed in flight in that area.

11 Duri ng postconstruction nonitoring, F2 is

12 | included in the nonitoring plot with F3 in 2007.

13| There were no birds identified at that turbine during
14 | those surveys. There were a few birds that were found
15| along the F-string turbines, including a kestrel, a
16 | kinglet and sone other small birds at F3 and F4, and
17| one unidentified small bird at F5 in 2010.

18 W al so have many BMPs and avi an protection
19 | neasures that we have inplenented on site, including
20 | avian safe power |ine design, a carcass renoval

21| programto reduce the nunber of eagles that woul d be
22| attracted to the site.

23 For the next steps, we are worKking

24 | cooperatively with the Fish & Wldlife Service | aw

25| enforcenment to resolve this. W are planning to
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1| devel op an eagle conservation plan which we

2| communi cated with the service back in February when we
3| met. We will continue to work on that.

4 Because the U.S. Fish & Wldlife Service | aw

5| enforcenent is the | ead agency responsible for

6| enforcing the Mgratory Bird Treaty Act and Bald and

7| Golden Eagle Protection Act, this incident is under

8| federal jurisdiction of the Fish & Wldlife Service.

9| US Fish &WIldlife Service Ofice of Law Enforcenent
10 | and the Departnent of Justice will ultimtely

11 | determ ne the outcone of this incident, including any
12 | proposed mtigation.

13 They are currently reviewi ng preconstruction
14 | surveys and protocol, our raptor nest surveys, prior
15| consultation and our postconstruction nonitoring

16 | results. The DQJ and U.S. Attorney are requesting a
17| neeting with PSE' s attorneys to di scuss options for

18 | resolving this case and noving forward with an eagle
19 | conservation plan and applying for an eagle take

20| permt under the Bald and Gol den Eagle Protection Act.
21 W will be notifying the TAC of this incident
22 | at our upcom ng neeting this Thursday, July 17th. And
23 | according to the SCA the purpose of TACis to ensure
24| that nonitoring data is considered in a forumin which

25| independent and informed parties can collaborate with
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1| the certificate holder and nake recommendations to

2| EFSEC if the TAC deens additional studies or

3| mtigation are warranted to address inpacts that were
4| either not foreseen in the application or the

5| environnental inpact statenent, or exceeds inpacts

6| that were projected.

7 This incident is wthin the predicted | evel of
8| take, and is under the authority of the U S. Fish &

9| WIdlife Service. U S Fish &WIldlife Service w il
10 | determ ne what course of action is required to resolve
11| this case, including any proposed mtigation.

12 Al t hough the TAC has no direct role in this

13| incident or enforcenment authority over the Bald and

14 | ol den Eagle Protection Act, PSE will provide ongoing
15| wupdates to the TAC as this case progresses.

16 As a condition of the SCA, EFSEC has the

17 | authority over approving additional mtigation that is
18 | recomended by the TAC in response to inpacts that

19| were not foreseen or exceeded projected inpacts.

20 | However, EFSEC does not have the authority over the

21| enforcenent of the Bald and CGol den Eagl e Protection

22 | Act, which is under the jurisdiction of U S. Fish &
23| WIldlife Service Ofice of Law Enforcenent and DQJ.

24 PSE is conmitted to open comrunication wth

25 EFSEC and will continue to coordinate with the Counci l
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1| as this case progresses. EFSEC will be infornmed of

2| any proposed mtigation that is identified through

3| consultation with Fish & Wldlife Service.

4 CHAIR LYNCH: Thank you. |'msure there
5| will be sone questions for you and I will start off

6| wth one. Can you please tell ne what the nature of

7| an eagle conservation plan would | ook |ike?

8 M5. EDWARDS: Yes, the Fish & Wldlife

9 | Service has devel oped an eagl e conservation pl an

10 | guidance. It has kind of step-by-step instructions on
11| how to develop that eagle conservation plan. It
12 | invol ves | ooking at your preconstruction survey

13 | protocol and postconstruction nonitoring and doi ng

14 | sone risk nodeling to | ook at what the |evel of risk
15| of eagles on site would be. And then you devel op

16 | some, what they call advanced conservation practices,
17| so things that wll provide additional benefit to

18| birds. And then if there is any additional take, then

19 | you | ook at conpensatory mtigation.

20 It's a new process and so it | ooks at what the
21 | popul ation can sustain in our region. It |ooks at the
22 | larger population and -- and it will be done in

23 consultation with Fish & WIldlife Service.
24 CHAIR LYNCH | know sone facilities,

25| wind facilities have -- I'"'mnot sure if |'m saying
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1| this correctly, but perch inhibitors or sonething to

2| prevent perching particularly of raptors. 1Is this

3| sonething that's being done at your facility or is

4 | that sonething that woul d nake sense at your facility?
5 M5. EDWARDS: Well, our transm ssion

6| lines and our -- transmission |lines don't pose much

7| electrocution risk to raptors because of the spacing

8 | of the conductors, and not nuch collision risk because
9| of the size of the conductors, they are very visible.
10| Al'so our distribution line there, where there is

11| smaller spacing, we have w de enough crossarns where
12| there is sufficient spacing between conductors.

13 The perch di scouragers work in limted

14 | applications. Ml Wilters and nyself are nenbers of
15| the Avian Power Line Interaction Commttee, so we are
16 | very famliar with the suggested practices for avian
17| safe power line design. W did consider that at the
18| site. W have al so narked any guide wires on towers
19| that we have. But yeah, we have used avi an safe

20 | design.

21 CHAIR LYNCH: And the technical advisory
22| conmmttee includes a representative of U S. Fish &

23| WIldlife Service?

24 M5. EDWARDS: Correct.

25 M5. DIAZ: Gegg Kurz is his nane.
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1 CHAI R LYNCH  Ckay.
2 M5. DIAZ: He's out of Wnatchee.
3 CHAIR LYNCH: And the TAC neets a couple

4 | days from now?

S M5. DI AZ: Thursday.
6 CHAIR LYNCH | woul d expect that
7| followng that neeting, you will be contacting

8| M. LaSpina of Staff and we can have anot her update

9 | next nonth?

10 M5. DIAZ: Jimwll be at the neeting in
11| person.

12 CHAI R LYNCH  Very good.

13 Are there any ot her questions fromthe

14 | Council? M. Stohr.

15 MR. STOHR: Thank you, Haley. Wuld you
16 | consider these kinds of inpacts as being not foreseen
17 | or exceed projected? | guess you dealt with the

18 | projected, but...

19 M5. EDWARDS: Yes, this was not an

20 | unforeseen inpact. This is within the [imts of what
21| was projected, yes.

22 MR. STOHR: So the TAC di scussi on around
23| mtigation will be to -- how does that go? How does
24 | that work?

25 M5. DIAZ: Well, any mtigation in this
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case will be in consultation wwth U S. Fish & Wlidlife
Service. Really, when we have the TAC neeting, we
will be informng themof the process and wll be
provi ding them wi th ongoi ng updates as we work with
US Fish &WIldlife Service to resolve the case.

M5. EDWARDS: It's the Ofice of Law
Enf or cenent .

MR. STOHR: So that discussion could go
on for sone tine?

M5. EDWARDS: It coul d.

So we -- we did have a prior incident at
another site and we were able to resolve the case, but
it took two years, fromthe tine that it occurred
until it was resolved. To nove forward with our eagle
conservation plan and apply for a take permt, we need
to resolve any previous take, which would include this
I nci dent .

MR. STOHR:  Thank you.

CHAI R LYNCH  Any ot her questions?
MR, HAYES: Yes.

CHAI R LYNCH:  Yes.

MR. HAYES: Thank you, Chair.

So the facility has been up and running for a
nunber of years. |'mwondering if you could give ne

sone insight into what determ nes sort of the tine
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1| frame for devel oping the eagle conservation plan. In
2| other words, it's been -- obviously you have had the

3| facility up and running for a nunber of years.

4 M5. EDWARDS:. Yes.

5 MR. HAYES: Wat determ nes why it

6| wasn't in place before now or what's the process you

7| go through?

8 M5. EDWARDS: It's a brand-new nmechani sm
9 | under the Bald and Gol den Eagle Protection Act. There
10 | was never an allowance for take under that act until

11| very recently. And so they have just devel oped the

12 | eagl e conservation plan gui dance, and through the

13 Avi an Power Line Interaction Conmttee, we have had a

14 | | ot of conversations with the service as they have
15| developed this process. It is, it's just very new.
16 Wth our level of risk at our site, we weren't

17| certain that it was the right choice for us. And nore
18 | recently the service has been recommendi ng that w nd
19| facilities in particular -- it's focused on w nd at

20 this time, that wind facilities in particular start

21| noving in that direction and go through the process.

22 And so when we net with our agent in February,
23| we asked himif this would be a good choice, you know,
24| sonething for us to proceed with. H's feeling was

25| that it is. They feel that they are at a stal emate
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1| because no one else has really gone through this

2| process, at least in this area. They feel that it

3| would be hel pful for both parties, for us to nove

4| forward with it.

S W just feel that it's -- it's the direction

6| that things are going, and we were kind of watching to

7| see if others were taking that first step. It's

8| just -- they are just getting it started, so that's
9 | why.

10 MR. HAYES: Thank you. That's hel pful.
11 CHAI R LYNCH  Thank you, M. Hayes.

12 My understanding is U S. Fish & Wldlife

13| Service is just in the process of adopting a new rule

14 | regarding eagle takes; is that right?

15 M5. EDWARDS: They are determ ning

16 | whether the duration of the project should be five or

171 30 years. | think that's the next decision that they

18| are -- or that they -- there are questions about that,
19 | whether it should be five years or 30 years. There is

20 a reeval uation after five.

21 CHAI R LYNCH  Thank you.

22 And |I'm sorry, your last nane again is --
23 M5. EDWARDS: Edwar ds.

24 CHAI R LYNCH:  Edwards.

25 M5. EDWARDS: Yes.
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CHAI R LYNCH  Thank you.

M5. GREEN- TAYLOR: M. Chair, | have a
guestion as well.

CHAIR LYNCH. Yes. M. Geen-Tayl or.

M5. GREEN- TAYLOR:  Just out of
curiosity, how certainis it that the deaths were
caused by collision with the turbine bl ades?

M5. EDWARDS: Fairly certain.

M5. GREEN- TAYLOR:  Ckay.

M5. EDWARDS: One of the birds was about
20 yards fromthe base of the turbine and the other
was about 50 away. And we found bone fragnents and
other things that indicated that it was a turbine
col | i sion.

M5. GREEN- TAYLOR: Thank you.

CHAI R LYNCH  Thank you.

Any nore questions for Ms. Edwards?
Thank you for -- both of you for being here

t oday.

M5. EDWARDS: Thank you.

M5. DI AZ: Thank you.

CHAIR LYNCH And we will look forward
to your update next nonth.

M5. DI AZ: Sounds good.

MR. HAYES: Chair?

BUELL REALTIME REPORTING, LLC 206 287 9066 Page: 25



Verbatim Transcript of Monthly Council Meeting

1 CHAIR LYNCH: Yes, M. Hayes?

2 MR. HAYES: | wonder if we m ght hear

3| fromStaff briefly about sort of what the role of the
4| eagle conservation plans or this aspect of the SCA is,
5| sort of what EFSEC s rol e woul d be novi ng forward.

6 CHAIR LYNCH: M. LaSpina, are you able
7| to give us just a quick overview of what acconpani ed

8 the WIld Horse Wnd facility approval in terns of the
9| avian nonitoring plan and all of those other aspects?
10 MR. LaSPINA: Well, | can informthe

11| Council that the -- | believe PSE just finished their
12| routine avian nonitoring efforts that were required by
13| SCA. As far as the eagle protection plan in this

14| incident, we -- as the PSE rep said, we don't have a
15| large role in this situation. | would say that after
16| U S. Fish & Wldlife has finished its investigation

17 | and negotiated wth PSE for mtigation or whatever the
18 | settlenent is, we're not -- we don't really have a big

19 role in this situation.

20 CHAIR LYNCH | can probably follow up a
21| little bit, M. Hayes. After this incident occurred,
22| | pulled the SCA and | ooked through a nunber of

23 | docunents for this facility and there was sone
24| required nonitoring for a certain tinme period, though

25| | think we m ght have reached the end of that routine
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1| nonitoring period.
2 The Technical Advisory Conmmttee remains
3] ongoing so that -- and they are the entity that kind

4| of does the followup investigations for incidents

5| like that and report back to us. And we are, as the
6| licensing facility, licensing entity, we can require
7| nore -- we can require what we think we need fromthis

8| facility if for sonme reason we think appropriate steps
9| aren't being taken.
10 MR. HAYES: So is that to say that once

11| the process is done with U S Fish & Wldlife Service,

12| the TACwll review that process, the outcones, and
13| then will nake an i ndependent judgnent about whet her
14| they feel like any additional mtigation or work is

15 | required?

16 CHAIR LYNCH M understanding is they
171 will be meking recomendations to us and then we woul d
18 | have the final say.

19 MR. HAYES: Thank you.

20 CHAIR LYNCH And, Ms. Daz, if | said
21 | anything wong, M. LaSpina, please wave your hand.

22 MR. LaSPINA: | guess in terns of

23 | context, just FYl to the Council, the wind farm

24 | proponent does a | ot of up-front work when the project

25| is being planned and constructed. For instance, the
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1| turbines are sited in areas that are not likely to

2| inpact avian life, those sorts of things. So | -- |

3] guess what I'mtrying to say is a lot of up-front

4| planning went into the devel opnent of the wind farm

5| right up front.

6 | also reviewed sections of the EIS and the --
7| the EIS determined that the |ikelihood of harmto the
8| large raptors like the eagles was | ow, however, there
9| was sone prediction that nmaybe over the life of the

10| project there may be sone nortality. Actually, the

11| nortality at the WIld Horse Wnd Farmis quite a bit
12 | bel ow what was predicted in the EIS.

13 That might give you a little bit of context to
14 1 this situation.

15 MR. HAYES: Thanks, | appreciate that,
16| Jim | think ny interest is in just, you know, when
17| we approve these sites, we |look at the inpacts as we
18 | understand themat that tine and those are based on

19| certain assunptions. | just want to nmake sure as we
20 | nove through the process that we are continuing to

21 reevaluate informati on as we have, the best

22| information that we do, and nmake adjustnents as we

23| need to. | appreciate that feedback.

24 MR. LaSPINA: Yes. And the TAC has an
25| jterative function to -- to consider new devel opnents
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1| and that sort of thing, so...

2 CHAIR LYNCH  You both nake good points.
3| Sonething just as sinple as habitat inprovenment m ght
4| be nore -- as these types of birds nove into the area,
5| so the likelihood of incidents m ght increase. You

6| are right, it is an iterative process that we just

7| keep on top of.

8 So | believe it's tinme for our Tesoro update.
91 | believe Ms. Waspir, are you going first or

10| Ms. Tal burt?

11 MR. POSNER  Chair Lynch, Staff has a

12 | nunber of updates. Wat | would recomend, we have --
13| first off we would like to start with an update on the
14 | EFSEC website, and then Sonia can give an update on

15| the review of the application for site certification,
16 | SEPA and environnental permts. And then | wll give
17 | an update on our efforts concerning tribal

18| consultation. And then lastly, we wll talk about the
19 | | and use consi stency.

20 CHAIR LYNCH: Ms. Waspir, you can

21 | proceed whenever you are ready, or M. Tal burt.

22 M5. TALBURT: Good afternoon, Chair

23 | Lynch, Councilnmenbers. Kali and | would Iike to share
24| with you today a resource that we hope will assist you

25| in your evaluation of the EFSEC projects.
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1 CHAIR LYNCH. Excuse ne, I'mgoing to

2| stop you just for a nonent. Council nenbers, if you

3| feel a need to nove your chair to be able to see these
4| screens at all -- oh, that's right, we have these

5| nonitors here as well. Please feel free to do what

6| you need to do.

7 Pl ease go ahead.
8 M5. TALBURT: We hope that the website
9| wll help assist you in evaluation of EFSEC projects.

10| So it's at www efsec.wa.gov. Fromthe hone page on

11| the right side there is a |ink for projects under

12| review. R ght now there's Tesoro/ Savage. And today
13| we're going to | ook at the Tesoro/ Savage pages.

14 Before we go there, on the hone page is the

15| Permtted. Below the Under Review section is a link
16 | for permtted projects and that's where the existing
17| permtted projects are, and they have hone pages |ike
18| we'll see under Tesoro/ Savage.

19 This is the main Tesoro page. There's a brief
20 | description of the project and applicant information,
21| and there's a site map |linked here for your review

22| And then back to the nain Tesoro page. Under the nmain
23| page there is a space for records, and there are

24 | several links there to individual pages wth subjects

25 | such as Application.
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1 W're going to go to the application page.

2| This page is designed based upon the original

3| application EgiFmas subm tted in August of 2013.

4| That's on the far left. The green columm is the

5| anmended sections by section that was submtted in

6| January of 2014. And then the changes are in the

7| vyellow colum as incorporated. These changes were

8| initiated by the technical review of the August 13th
9| application.

10 The technical review was conducted by Cardno
11 ENTRI X, EFSEC s consul tant WDFW Ecol ogy and DAHP,

12 | Departnent of Archaeol ogy and Historical Preservation.
13 At the top of the original application and the
14| top of the yellow colum, the incorporated changes

15| columm, there are conplete Volunmes | and |l versions.

16 | And then lower in the page there are by individual

17 secti ons.

18 | believe that you also all have a CD of this
19 | information electronically.

20 So any questions on that?

21 The mai n page, back to the records section.

22| This is the scoping comrents page. The scoping
23| comments are grouped in 100s. Agency scoping conments
24| are all 22 in one group. Individual agency conments

25| are at the bottom of the page. There's an index of
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1| commenters by |ast nane, so you would open that up --

2| sorry, | got ahead of her.
3 At the top of the page.
4 | f you are | ooking for a specific coment by a

5| specific individual, this is an index al phabetical by

6| last nanme. You would identify the comment nunber.

7 Go back to the other page.

8 | dentify which group it would be in, so 17 --
9| 1719. There. And then there are all -- there's 200

10 | and sone pages in this group, but there's 100 comments
11| here.

12 Back to the main page. And the next page is
13 | public coments which is very simlar to the scoping
14 | comments page. This page doesn't have an index to

15| tell you who the coment belongs to, as the scoping

16 | page does, and Staff will work on that if Council

17| believes that will be an asset. The |land use |ink

18| goes to a | and use page. Here there are links for the
19| transcripts, the notices, as well as scans of the

20 | exhibits that were submtted in witing at the |and

21| use hearing.

22 Back to the main Tesoro page, please.

23 And then we have Recent Activities bel ow

24| Records. Staff updates this section with activities

25| on the project review. It's also a quick link to
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1| notices, scoping comrent page and notices as they are
2| processed. And then at the bottomof all EFSEC web

3| pages there is contact infornmation.

4 And back to the hone page. The hone page has
5| other useful information on it. M dway down the

6| right-hand side there's a calendar. It lists upcon ng
7| inportant dates and the cal endar has agendas for the

8| neetings on it.

9 And then the Project Hi ghlights section on the
10| hone page, this is a snapshot of current and upcomn ng
11| mlestones for all the projects. Staff posts notices
12| and links to comments and other itens that may be of
13| particular interest to you.

14 And then finally, the links on the |left-hand
15| side of the web site for nore useful information.

16 Thank you, Chair Lynch.

17 CHAI R LYNCH  Thank you. Any questions
18| for Ms. Tal burt?

19 Thank you. That was hel pful.
20 MR. POSNER  Chair Lynch, | would just
21| like to also add one other thing that we have done

22 | over the last couple of weeks. Kali and Tammy worked
23| with ne and we worked with the other appropriate state
24 | agencies to develop a list serve for the mailing list.

25| That will help us to nore efficiently provide
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1| information for individuals who -- groups who are
2] interested in this project.
3 As you know, we have a -- we have quite a few

4| people who are interested in this project and we

5| believe this will be a nore efficient way for us to

6| get information out on upcom ng neetings and

7| activities associated with this project.

8 CHAIR LYNCH: I n connection with that,
9| M. Posner, ny understanding is there has been a

10 | nunber of duplicates, in the hundreds or possibly even
11 | thousands that have been identified and renoved; is
12 | that correct?

13 MR. POSNER. W have received quite a
14| few. | don't have the exact nunber, quite a few

15| returns, requesting that people be taken off of the
16 | project mailing |ist.

17 CHAI R LYNCH  Thank you.

18 So are we ready for Ms. Bunpus's update? And

19 | you have a nunber of things that you are intending to

20 | cover.
21 M5. BUMPUS: Yes. Thank you. Good
22 | afternoon, Chair Lynch and council nenbers. | do have

23| a few areas that | would like to cover in the update
24| today. I'mgoing to break this apart into three

25| areas. The first will be a status update on the
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1| application for site certification review.

2 The second will be on the environnental

3| review, the SEPA environnental review that's being

4 | done and what the status is and where we are on that.
5 The third will be over permts that we have

6 | been working on for this project proposal.

7 To start off for ASC review update, the first
8 | application, the first ASC EFSEC conducted, along wth
9 | our consultant and ot her agencies, sone technical

10| review of the docunent and provided the comments to

11| the applicant. In January 2014, the revised

12| application was submtted to EFSEC, taking into

13 | consideration our technical review comments on the

14| first submttal. And so we have picked that back up
15| and are now reviewi ng the January ASC t hat was

16 | submtted. Cardno ENTRI X has just finished their

17| review, and we have a few other agencies that are al so
18 | hel ping EFSEC with perform ng a technical review of

19 | that information for consistency with the comments.

20 So before I nove on to the second, does anyone
21 | have any questions about that update?

22 Ckay. So for the SEPA environnental review

23 | update, EFSEC has requested the prelimnary draft EI S
24| fromthe applicant. W would |ike to begin a gap

25| analysis of the information that's in that docunent,
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1| and the applicant has indicated that they will |ikely
2| submt at least part of that in about two weeks. So

3| we're |ooking at around the end of July, possibly

4| early August. And we are expecting to receive

5| chapters 1 through 4 right now That's the plan right
6| now.

7 And then the second part of the docunent woul d
8 | be handed over around two to three weeks foll ow ng

9| receiving Chapters 1 through 4. And that would be

10| Chapters 5, 6 and 7, and then 8, which is a references
11| portion of the docunent.

12 CHAI R LYNCH: Excuse ne, Ms. Bunpus. So
13| the request for this information was first nade

14 | roughly when?

15 M5. BUWPUS. W requested the

16 | prelimnary draft EIS fromthe applicant towards the
17| mddl e, end of June.

18 CHAIR LYNCH Now it |ooks |ike, at

19| least at this point intime, the first chunk will be
20| at the end of this nonth and then the remnaining

21| portion about the mddle of August?

22 M5. BUMPUS: That's correct.
23 CHAI R LYNCH  Thank you.
24 M5. BUMPUS: And so | would like to go

25| over just sort of how we see that playing out. W
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1| would receive Chapters 1 through 4, given that we do

2| receive those. W would do a gap anal ysis of the

3| information, determne if any additional analysis

41 needs to be done, update the Phase 2 technical scoping
5| docunment with the nmethodol ogi es and polish that to

6| provide to the Council for review. This way we get

7| some feedback earlier rather than later. W would do
8| the sane with the remaining chapters that we woul d

9| receive.

10 CHAIR LYNCH: And the remai ning chapters
11| would nore likely contain information about cunul ative
12 | inpacts, things |ike that?

13 M5. BUWPUS: That's right, Chapters 5, 6
14 | and 7 cover the vessel and rail analysis, the

15| alternatives analysis and the cunul ative inpacts

16 | anal ysi s.

17 So just noving on. For permts, currently

18 | EFSEC i s working and has been working with Ecol ogy on
19| three permts. The wastewater permts are for an Nege’
20 | stormwater construction permt and for an ﬁﬁiif

21| stormnvater industrial permt. Ecology reviewed the

22 | applications for those permts that were enclosed in
23| the ASC and has provided comments on that requesting
24 | additional information which we will be requesting

25| fromthe applicant shortly.
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1 For the air permt, we received an

2| application, an NOC that Ecol ogy has helped us with a
3] review on. And Ecol ogy made an i nconpl et eness

4| determ nation and the applicant responded to that and
5| provided sone additional information. And then at

6| that point the applicant | ooked at sone revisions to
7| the facility. And so essentially what we are waiting
81 on right nowis those revisions, which would be in

9| Section 5, which are the air permts -- well, it's

10| actually all the permits, but it contains the air

11| permt application. W are waiting for those

12 | revisions to be submtted so that an additional review
13 | can be done.

14 That's | think basically all | have to cover
15| the permits. | can try to answer any questions you
16 | nmay have on any of those.

17 CHAIR LYNCH  Any questions for

18 | Ms. Bunpus on where we are in the process so far?

19 MS. GREEN- TAYLOR: Chair, | have a

20 | coupl e,

21 CHAIR LYNCH  Yes, Ms. Geen-Tayl or.

22 M5. GREEN- TAYLOR: What does NOC st and
23 for, sorry?

24 M5. BUMPUS: Notice of construction.

25 CHAIR LYNCH: And do you just want to
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1| describe quickly what that neans?

2 M5. BUMPUS: So the notice of

3| construction is to address the state air quality

4| regulations, basically. So Ecology is -- that's the

5| reason why Ecology is helping do that review

6 M5. GREEN- TAYLOR: And | guess | could

7| use a little bit of instruction on howthat -- the

8| permt devel opnment process goes relative to our review
9| of the project. It sounds like those are working in

10 | parallel.

11 M5. BUWPUS: For the air permt it's a
12| little less clear to nme, but we do have a public
13| comment period for these permts. W wll get to that

14 | point, and there could be comments and interest on the
15| permt and we may have a hearing. But | think it's

16 | nore clear to ne for the ﬁgggsside, but I woul d have
17| to get sone clarification, sone nore information by

18 | |l ooking at the regul ations for how we woul d handl e

19| specifically the NOC, the air permt.

20 CHAIR LYNCH Ms. Geen-Taylor, so the
21| permts are envisioned to be not part of the

22 | adjudication. There's a question about the air permt
23| at this time, but what -- so like any permt that's

24 | adopted, say by Ecology, they -- you have a proposed

FACT
25| permt out there for comment, you have a [jjjj sheet
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1| that acconpanies the permt. People are allowed to --
2| there are public comments on the proposed pernmt and
3| then the Council would review those comments and then
4| jissue the permts.

5 But as it is envisioned in the EFSEC process,
6| that they are separate fromthe adjudication, but the
7| air permt itself is not as clear-cut. There m ght

8 | be, depending -- it mght nake nore sense to have that
9| part of the adjudication, we're not exactly sure at

10| this point, but |I guess -- yeah, | don't think | can
11| really add nmuch nore to that.

12 M5. GREEN-TAYLOR: So I'mstill feeling
13| like I'"ma little confused about the rel ationship

14 | between the permts that we are tal king about and the

15 site certification.

16 CHAIR LYNCH:  You have different
17 | processes that the -- there's plenty of reason to be
18 | confused, first of all. Anyone who |ooks at this

19 | EFSEC process scratches their head a little bit

20 | because you have a nunber of parallel processes that

21| all neet up together at the end. So you have the SEPA
22 | process that's being devel oped, so the environnental

23 | inpact statenent that cones together is generally not
24 | considered part of the adjudication. You have the

25| permts that are devel oped separately. And then you
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1| have the adjudication process. The adjudication

2| process is dealing with -- it's like a mnitrial.

3| Well, it'slike a-- it's adjudication, it's like a

41 trial in front of the council nenbers, where we sit and
5| nmake decisions on whether certain -- and decide a

6 | nunber of issues that have been brought to the

7| Council .

8 Al'l of those cone together at the end, and

9| then the Council makes a recommendation to the

10 | governor based upon all of this information. But

11| they -- it is -- so there are parallel processes and
12| Staff was just letting us know today where we are in
13| these various processes. |It's not just all wapped up
14| tidy in a bow as you mght think it would be. It's

15| just sonething that all cones together in the end that
16 | we consider.

17 M5. GREEN- TAYLOR: So the permts that
18 | are being devel oped don't actually take effect until

19| after we nmake a reconmendation to the governor and the
20 | governor then acts on our recommendati on?

21 CHAIR LYNCH That's a very good

22 | question. Yes, the permts are tied directly to the
23| project itself. So the site certification agreenent
24| would have to be approved by the governor in order for

25| the permts to take effect.
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1 M5. GREEN- TAYLOR: Ckay. Thank you.
2 CHAIR LYNCH: M. Stephenson.
3 MR. STEPHENSON: Thank you, M. Chair.

4| Maybe just a nore assertive statenent would hel p

5| because | think Ms. G een-Taylor has a good question
6| here. So we've got nultiple processes going on, and |
7| would just like to hear fromthe Staff. So we think
8 | between the permt and the adjudication and the site
9| certification and the | and use and t he SEPA processes
10| that we are going to address the many significant

11| potential issues that we saw and have soneti nmes been
12 | raised by council nenbers through the process; is that
131 right?

14 M5. BUWMPUS: That's correct. And | did
NPDES

15| just want to add, in the WAC that covers the NRDS for
16 | EFSEC, the process that's followed for getting to an
17| issuance of a permt is very simlar to what Ecol ogy
18 | would do. There's a draft permt. Essentially

19| there's a tentative determ nati on made by the Counci l
20| after a review has been done, which is where we are
21| right now Right now Ecology is helping us do a

22| review of the permt application, and we're in that
23 | phase where we are doing reviews, asking for nore

24| information to get a conplete application so that we

25| can nove forward. And then at that point, Council
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1| would nmake a tentative determ nati on which essentially
2| gets you to a draft permt that you can then notice

3| for and go out to comment on. And if there is reason
4| to have a hearing, you could have a hearing at that

5| point.

6 So not to go too far down that road, but it's
7| very simlar to how Ecol ogy m ght handle the permt if
8| not for EFSEC.

9 MR, STEPHENSON: And | would just like
10| to add basically that the process is relatively clear.
11| We have a separate track for permts |ike Sonia was

12 | describing, we have a separate track for the

13 | adjudication, which the application is basically

14 | center stage of, and then you have the SEPA process,

15| which is essentially a third track. They essentially
16 | nove al ong i ndependently to a certain degree, and then
17| they cone together at the end, which | think Sonia was
18 | alluding to, and Chair Lynch as well.

19 Sonme of the uncertainty | believe is just as a
20| result of the timng, when things are going to happen.
21| You know, we are working closely with the applicant,

22| so as far as getting the informati on we need, and then
23| also in working with Ecol ogy, mainly Ecol ogy, our

24| contractor. So | think sonme of the lack of clarity is

25| a result of not having specific tine franes on sone of
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these things, so | just wanted to add ny 2 cents.

M5. GREEN- TAYLOR: And | assune that the
permts are subject to changes based on the final EIS
and sone of the other things that we will be
reviewing; is that correct?

M5. BUWPUS: Yes.

M5. GREEN- TAYLOR:  Thanks.

CHAI R LYNCH  Any ot her questions?

MR STOHR  Yes.

CHAIR LYNCH M. Stohr.

MR. STOHR: Ms. Bunpus, could you run
out the tinme line for the EIS? W wll see a
prelimnary draft, versions 1 and 2, between now and
m ddl e of August, but what does it look like in terns
of getting a draft EIS out for the public and our
revi ew?

MR POSNER |'Il attenpt to answer t hat
guestion. Wat | would say is that we don't have a
clear tine frane at this point. Sonia nentioned
earlier that we are expecting to get information from
the applicant. They have been putting together
i nformati on which will serve as the basis for Chapters
1 through 4. Once we get that information, | think we
wi |l have a better understanding of what condition

it's in, what gaps there are. And then | think that
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1| will help us kind of be able to establish a clearer

21 time frane.

3 But 1'd say at this point, we don't really --

41 we can't really say with a great deal of certainty in
5| ternms of timng when the draft EIS nmay be out for

6| public comrent.

7 MR. STOHR: The nore gaps we see, the

8| nore work that would have to be done, the nore tine it

9 woul d t ake.

10 M5. BUMPUS. Yes, exactly.
11 MR. STOHR:  Thanks.
12 CHAI R LYNCH:  And counci | nenbers m ght

13| renenber it's the draft EIS which is kind of the

14 | driver for the rest of the process, because we were
15| not planning on -- because once you have the draft EIS
16 | out, then we are going to initiate the adjudicative
17 | process, which neans the identification of the

18 | intervenors, the site visit, a nunber of those other
19| things get started after the draft EIS is ready. So
20| that's the -- the big driver for this process is the
21| draft EIS.

22 Any other -- M. Stephenson.

23 MR. STEPHENSON: Thank you, M. Chair.
24| That's a hel pful summary, and | think what we are

25| trying to get to is to nmake progress sonehow towards
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1| our duty of nmaking a decision and a recomendati on.

2] And there's all of these processes that are going on,
31 | think it was said three but | count nore. [|I'm

4| seeing land use and site certification, SEPA and

5| permtting and -- I'mmssing sonething. But there's
6| all the processes noving forward, and what | just

7| heard from Staff is that those things are covering the
8 | bases of what we have heard and what we have said in

9| Council, and that's what | want to hear so that we can
10| then start thinking about sonehow to nove forward.

11 CHAIR LYNCH: That's correct. And like
12| the adjudication, that will depend upon the issues

13| that the parties identify that they want to have as

14 | issues in the case. So it's -- but | think Council is
15| famliar with probably what a |ot of those issues wl|l
16 | be just upon what the comrents have been to the

17 | Council so far.

18 M5. BUWPUS: And just to address

19| M. Stephenson's coment. Stephen and |

20| are sharing -- M. Posner and | are sharing the

21 | workload basically for this project. | am handling

22 | the SEPA environnmental review, the permts, the

23 | applications, technical review Those are all -- they
24 | are connected but they are all very separate also in

25| their paths forward. And then M. Posner will be
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1| providing an update on the |and use piece and that's
2| sonething that he has continued to nmanage as we have
3| been noving forward.

4 So | think it -- you will continue probably to
5| have information comng in in these updates from both
6| of us on just these different pieces.

7 CHAIR LYNCH: Any other -- yes,

8| M. Geen-Taylor.

9 M5. GREEN- TAYLOR: Yes, thank you. W
10| are com ng up on the one-year anniversary of when we
11| first received the application. Could you describe
12| how and when we woul d go about decidi ng and

13 | inplenenting additional tinme for the process?

14 M5. BUMPUS: We are actually at that

15| point now where we would work with the applicant for
16 | additional time to continue processing the

17 | application.

18 CHAIR LYNCH I n essence, the applicant
19| would nmake a request of the Council for an extension

20| of tinme. That's ny understanding.

21 M5. BUWPUS: That is mne also.
22 CHAIR LYNCH:  Any further questions?
23 M. Posner, you are going to update us on

24 tribal consultations.

25 MR. POSNER  Yes, Chair Lynch. |
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1| thought -- and council nenbers. | thought it would be
2| helpful just to update Council on our efforts to

3] include tribes in the process.

4 There is what's referred to as a centenni al

5| accord plan. The Washington Uilities and

6| Transportation Comm ssion has such a plan, and |

7| believe nost, if not all state agencies have a simlar
8| plan. And one of the directives of that plan is for

9 | agencies to establish a governnent-to-governnment

10| relationship with tribes and to consult with tribes on

11| projects or areas that the tribes may be interested

12 I n.
13 And to that effort, we have, at the Staff
14 | evel , coordinated with a nunber of tribes. W

15| actually have 37 different tribes that are on the

16 | project mailing list for this project. And of those,
17 | six individual tribes provided SEPA scoping comrents.
18| And | have personally spoken to representatives of

19 | each one of those tribes and offered to answer any
20 | questions they m ght have. And, you know, basically
21 | gave them an opportunity to call nme anytine if they

22 | have questions about the process.

23 So we are very concerned about tribal input
24| and | just wanted to nake sure the Council is aware of
25| that.
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1 CHAIR LYNCH. Thank you. | appreciate

2| the proactive approach that Staff is taking with the

3| tribes, because we take our consultation

4| responsibility with themvery seriously and appreciate
5| that you are out in front on this.

6 Are we ready to tal k about |and use

7| consistency at this point, then?

8 MR. POSNER: Yes, | believe so. And

9| just to give you sort of a quick overview of how we

10| intend to have this discussion. Ann Essko, our

11| assistant attorney general, is going to start off wth
12| basically sort of a |legal franmework of what we are

13 | doing here or what the Council's obligations are in

14 | making a | and use consi stency determ nation.

15 | will go ahead and just briefly summari ze

16 | what we heard during the | and use hearing, basically
17| the testinony that we received fromthe applicant and
18| fromthe Cty of Vancouver, and then we will nake a

19| Staff reconmmendation and a request for Council action.

20 CHAI R LYNCH  Thank you.

21 Ms. Essko.

22 M5. ESSKO  Thank you. This afternoon
23| I'mgoing to present a suggested analysis that the

24 Council could consider as it nmakes a | and use deci si on

25| following its May 28th | and use public hearing.
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1 The primary issue before the Council is

2 | whether the Vancouver Energy Distribution Term nal

3| site is consistent and in conpliance with the portions
4| of the Gty of Vancouver's |land use plan and zoning

5| ordinances as those plans and ordi nances neet the

6| statutory definitions of those terns under EFSEC

7| statutes.

8 Again the Council's analysis concerns only the
9| site of the project and not its operational and

10 | construction conditions. The Council's analysis also
11| only concerns the portion of the | and use plan and

12 | zoning ordinances that fall within the statutory

13 | definitions.

14 According to the Council's statutes and rul es,
15| the Council held a public hearing at which the |ocal

16 | governnent had an opportunity to provide a certificate
17| as prina Eﬁ?éfa proof that the proposed site is

18 | consistent and in conpliance with the plan and | ocal

19 | land use provisions.

20 As you know, the City did not do so, so the

21| burden of proof remains with the project applicant,

22 | Tesoro/ Savage, to prove that the site is consistent

23| with the land use plans. Again, the project's

24 | construction and operational conditions are not at

25 I ssue at this tine.
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1 | want to talk briefly about why |land use is

2| called out and treated separately fromthe operational
3| and construction conditions of the project. This has

41 to do with an artifact of the early creation of EFSEC.
5 Early in the 1970s, EFSEC di d not have the

6| power to preenpt local |and use plans. |n other

7| words, there would be a | and use hearing to conpare

8| the site with the local |and use provisions. |f they

9| were inconsistent, that was fatal to the project, the

10 | project could not nove forward. During the 1970s, the
11 | legislature changed that provision so that EFSEC coul d
12| preenpt local |land use plans as they are narrowy

13| defined in the statute. And the |and use hearing

14 | remained as part of the EFSEC process.

15 So you can see that while the | and use hearing
16 | still remains a part of the process, it does not have

17| the overwhelm ng significance that it did early in

18 | EFSEC s I|ifespan.

19 Today the significance of the | and use hearing
20| is as a precursor to the Council's decision to preenpt
21| a narrowy defined set of [and use provisions. Al of
22 | the other conprehensive plan provisions and ordi nances
23 | have already been preenpted by state | aw.

24 So now | want to talk briefly about what

25| portion of the Gty of Vancouver's |and use provisions

BUELL REALTIME REPORTING, LLC 206 287 9066 Page: 51



Verbatim Transcript of Monthly Council Meeting

1| are pertinent to the Council's conparison with the

2| site.

3 The statute defines | and use plans as the

4 | conprehensive plan or | and use el enent thereof adopted
5| pursuant to one of the listed planning statutes. |If

6| you want to | ook at the statutory citation, it's RCW
7| 80.50.020(14).

8 EFSEC in the past has interpreted this statute
9| as referring to the portions of the conprehensive plan
10| that do two things and only two things. That outline
11 | proposals for an area's devel opnent typically by

12 | assigning general uses such as housing to | and

13 | segnents and then specifying desired concentration and
14 | design goals. |In other words, again we are conparing
15| the site, not the operational construction, conditions
16| to a plan's proposals for an area devel opnent,

17| typically dealing with uses divided up anong | and

18 | segnents.

19 | f sonmething in a conprehensive plan falls

20| outside of this narrow definition, that is not part of
21| the land use consistency decision before EFSEC. Those
22 | other provisions of the conprehensive plan are

23| inportant but they will be addressed |ater during the
24 | EFSEC process, through SEPA, through the adjudication

25| and through the permtting process that Sonia has
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1| already tal ked about.

2 The statute al so defines the sort of zoning

3| ordinances that EFSEC is to be | ooking at in

4| evaluating |land use consistency. The statute defines
5| land use ordinances as those regulating the use of

6| land. And again, not everything in the city zoning

7| ordinances neets this narrow definition.

8 EFSEC has also interpreted this statute and

9| saidthat it refers to those ordi nances that regul ate
10| land by creating districts and restricting uses in the
11 | districts such as the nunber, size, |ocation, type of
12 | structures and |l ot size in order to pronote conpatible
13 | uses. Odinances that do not neet this definition are
14 | inportant, but they do not fall wthin the narrow | and
15| wuse consistency decision that EFSEC is faced with now.
16 So if the Council restricts its land use

17| analysis to the site and excludes fromits

18 | consideration the project's construction operational

19 | conditions, will the Council nonethel ess consi der

20 | those construction and operational conditions? As |

21| indicated earlier the answer to that question is yes.
22| EFSEC will consider those inportant operational and

23| construction conditions but it will not be through the
24 | | and use process.

25 A related question is if the Council restricts
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1| its land use anal ysis by excludi ng consi deration of
2| land use provisions that do not neet the statutory
3| definitions, will the Council nonethel ess consi der

4 | those substantive areas. And the answer again is yes,
5| EFSEC will consider the substantive areas addressed in
6| the conp plan and zoni ng ordi nances that are not part
7| of the land use consistency anal ysis through SEPA,

8 | through the adjudication and through the permtting

9| processes.

10 The test that the Council applies to evaluate
11 | whether the site is consistent with |local |and use
precedent

12 | plans has been established by EFSEC president. Under
13| the test previously established by the Council, the

14 | Council| considers whether the pertinent provisions of
15| the city's conprehensive plan and zoni ng ordi nances,
16 | quote, prohibit, unquote, the site expressly or by

17 | operation clearly, convincingly and unequivocally. |If
18| the site is permtted either outright or

19| conditionally, the site is consistent and in

20 | conpliance.

21 So once the Council applies that test to the
22 | pertinent portions of the I and use provisions, the

23| Council makes a finding of |and use consi stency.

24 Foll ow ng the Suprene Court's decision in the

25| Friends case, which is the recent Suprene Court
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deci si on about the Whistling R dge Wnd Farm proj ect,
the court held that the project need only be
consistent with either the I and use plans or the
zoni ng ordinances. It does not need to be consistent
with both in order to be consistent and in conpliance.

In other words, if the pertinent |and use
provi sions -- excuse ne. |If the pertinent |and use
pl an and zoni ng ordi nances prohibit the site, the site
I's inconsistent and not in conpliance. 1In all other
ci rcunstances, the site is consistent and in
conpl i ance.

So if the site is consistent wwth both, the
conp plan and ordi nances, the site is consistent. |f
the site is consistent with either the conp plan or
the zoning ordi nances, the site is consistent.

So that is the basic |legal franework that | am
suggesti ng based on EFSEC statute and EFSEC precedent
and the Suprene Court's decision in Friends.

Before | turn it over to Stephen for
application to this particular project, does the
Counci | have any questions?

MR. SNODGRASS: | do, M. Chair.
CHAIR LYNCH  Yes, M. Snodgrass.
MR. SNODGRASS: One qui ck question of

| aw that | believe you tal ked about in the executive
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1| session in response to another question, but | just

2] want togo a little bit further on it to nmake sure |
3| wunderstand the paraneters, and this is in applying the
4| basic test here of consistency. Ooviously one needs
5| to be cognizant of what is proposed on the site in

6| sone manner. And so would it be fair to say that the
7| site consistency test is applied for an oil

8| termnal -- onthis site for an oil termnal of this
9 | general magnitude?

10 M5. ESSKO. The -- | believe the

11| consistency test is applied for an oil termnal in

12| general at sort of the 30,000 foot level. The

13| specifics of this particular oil termnal and its

14 | potential pros and cons are eval uated during the nore
15| detailed | ater analysis. Again, renmenber the | and use
16 | consistency forumis a single |and use hearing at

17| which no one need provide an expert w tness, there's
18 | no discovery, nobody is cross-exam ned, there's no

19 | prefiled testinony. It is a single public hearing.

20 In ny personal opinion, that is not well

21| suited to evaluating conplex technical and scientific
22 | jssues around this particular site. | believe that
23| the statute is set up so that the nultidisciplinary
24 | approach of SEPA, the adjudication where nultiple

25| parties hire wtnesses and | awers and everybody takes
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their best shot at everybody el se's evidence, and the
ri gorous permtting processes are the places where the
specifics of this project are best evaluated to
produce the nost robust and defensible results.

CHAI R LYNCH:  Any ot her questions of
Ms. Essko before we turn it over to M. Posner?

M. Stohr.

MR. STOHR: So if |'m understanding
this, Ms. Essko, this is -- this decision we nake
about | and consistency is one nore around procedure
than it is around an endorsenent or a rejection of the
project? This is a fairly high |evel review of the
site itself and whether the designation of this site
is industrial, allows for the consideration of an oil
transport facility at that |ocation, and the pros and
cons, the positives and negatives of this proposal
will be dealt with vigorously but in other places?

M5. ESSKO Yes, that's right.

CHAIR LYNCH M. Stephenson, did you
have a question?

MR STEPHENSON:  No.

CHAI R LYNCH  Thank you.

M. Posner?
MR. POSNER: Thank you, Chair Lynch,

counci l renbers. So |eaving off of Ann's presentation,
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1| just to sumarize what we heard at the | and use

2| hearing and what was provided in testinony provided by
3| the applicant and the City of Vancouver -- and by the
41 way, all of this information is on our website, it has
5| been on our website for a while now. The |and use

6| hearing was on May 28th, so the exhibits that were

7| submtted, which I'mbasically quoting from are on

8| the website.

9 First of all, I would Iike to just describe

10| briefly what the applicant provided, just a quick

11| general summary of the testinony they provided and

12| their position on the proposed site.

13 They believe -- and this is in their

14| testinmony -- that the site is consistent wwth the |and
15| wuse plan, heavy industrial subtype designation. And
16 | that subtype is intended to include industrial

17 | manufacturing, service production for storage

18 | invol ving heavy truck, rail or marine traffic.

19 They al so provided testinony where they stated
20 | that they believed the site was consistent with the

21| zoning ordinance, city nunicipal code, which is also
22 | heavy industrial. And permtted uses under the zoning
23 | code include storage and novenent of |arge quantities
24| of materials or products associated with truck and/ or

25 rail traffic.
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1 Also in their testinony was informtion

2] concerning -- actually it was a -- not information,

3| but it was a report, it was a draft determ nation of

4 | consistency and conpliance which was prepared by Staff
5| fromthe Gty of Vancouver, which concluded that the
6 | proposal was or could be conditioned and designed to

7| be consistent with all Gty requirenents.

8 And then for the Gty, the Gty provided

9| testinony that said the proposed site of the oil

10| termnal is in an area designated as industrial by the
11 | conprehensive plan. Further, they went on to say that
12 | the devel opnment of the proposed oil termnal is

13 | consistent with this designation. They also said the
14 | site is zoned heavy industrial, and this particul ar

15| zone is intended for intensive uses associated with

16 | shi ppi ng and storage.

17 The uses provided within this zone are all owed
18 | outright. The applicant has shown that the proposal
19| neets the applicable standard. That was part of the
20| City's testinmony. They also said that they believe

21| that the site may be inconsistent with a variety of

22 | community devel opnent policies and believes nore

23 i nformation is needed before a decision should be
24 made.
25 Further, they said that the site may be
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1| inconsistent with certain elenents in the |and use

2| plan, including econom c devel opnent, housi ng and

3| environnental policies. And they requested that a

4 | decision be deferred until additional information is
5| generated through the SEPA process.

6 So Staff's summary and recommendati on. Staff
7| believes that the proposed site may be permtted

8| either outright or conditionally. Therefore, the site
9| is consistent and in conpliance with the pertinent

10 | provisions of the conprehensive plan and zoni ng

11 | ordinances. And Staff recomends that the Council

12 | direct Staff and our adm nistrative |aw judge to

13| prepare a draft order of |and use consistency for the
14 | Council's consideration and approval.

15 CHAI R LYNCH  Any questions for

16 M. Posner?

17 | would like to open it up to discussion now
18 | anobngst councilnmenbers. | wll lead off briefly.

19 | thought we would have a little bit of discussion

20 | before we took up the issue of bringing up a notion or
21 | not.

22 | would have to agree with our AG s anal ysi s,
23| M. Essko, and our Staff, M. Posner's analysis of --
24| just the focus on the fact that this is a very narrow

25| decision that we are nmaking today, a very narrow
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1| decision. W are not |looking at off-site inpacts, we
2| are not looking at howto mtigate for those off-site
3| inpacts. So things that were brought up by the Cty

4 | of Vancouver, |ike concerns, that they noted they were
5| on sole source aquifer and they were concerned about

6 | stormnater contam nation.

NPDES

7 W have a permt process with NRPDS permts.

8 | There was concerns about service availability in case
9| of spills or fire. How are proposed nei ghbor hoods and
10 | exi sting nei ghborhoods going to be affected by the

11| scale and the potential inpacts fromsuch a project?
12 These, as Ms. Essko and M. Posner said, wll
13| all be addressed in other parts of the -- of this

14 | EFSEC process, either through adjudication or through
15| the permtting or through SEPA. And approval of this
16 | | and use consistency determ nation, the Council does
17| that today, that does not by any neans translate into
18 | an approval of the proposed project. It's just a

19| recognition that this project neets the very narrow

20 | question of what the Council is |ooking at today.

21 And with that -- and I would also Iike to say
22 that | have done quite a bit of, along with our AG

23| looking at the history of this particular statute, how
24 | EFSEC has interpreted it, the |legislative history.

25| And everything that | |ook at supports a very narrow
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1| construction of this -- of this law. And so we are

2| actually tal king about two things today, is whether --
3| whether we should approve this proposed order. And

4| then the other question is should we defer further

5| action until SEPA is -- there was a request by the

6| Gty of Vancouver and sonme of the NGOs about, well,

7| maybe we should just defer acting on this until SEPA
8 is done.

9 My concern with that is that that can

10| potentially nmuddy the waters once you get into an

11| adjudicatory proceeding and actually make it a little
12 | confusing as to what the legal analysis ultimately is.
13| So ny feeling is, is that we have enough infornation
14| now to act on approving this |and use consi stency

15| determnation and still allow the issues that have

16 | been raised by the various parties in their comments
17| to nove forward at a later tine in the process.

18 So | would just like to open that up to other
19 | counci | nenbers.

20 Yes, M. Snodgrass.

21 MR. SNODGRASS: | have sort of a

22 | question on that past history, either for M. Posner
23| or for you, Chair.

24 In I ooking briefly at the previous cases it

25 | appeared that -- particularly in the nore nodern
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1| cases, in this century, it appeared that there are

2| several under very different circunstances, for very
3| perhaps different reasons, where the | and use issue
41 was not resolved until the final order. | wanted |
5| guess a sense of -- of what -- fromeither of you

6 | having | ooked at that record, is that the case, how
7| many of those were there where it was not resolved

8| wuntil the final order or close thereof?

9 CHAIR LYNCH: Ms. Essko, do you want to
10 | address that?

11 M5. ESSKO. | could not tell fromthe
12 | face of the orders thenselves and | wasn't

13| representing EFSEC at the tinme, so | don't have any
14 | information separate from-- fromwhat's on the face
15| of the orders.

16 CHAIR LYNCH: Let ne junp in alittle
17| bit. Just the | and use consistency determ nation

18| itself was at one tine held the sanme day as the

19 | general information hearing. You m ght renenber at
20| the end of QOctober when we -- this project was first
21| presented to the public down in Vancouver, the | and
22 | use consistency hearing was held the sanme day, so that
23 | strongly suggests that this |level of reviewis at a
24| very high level. The legislature |ater decoupled it

25| so that they didn't have to be held the sane day.
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1 Subsequent changes to the |l aw, such as -- and
2| there has been a little bit of confusion on the part

3| of EFSEC at tines, what should be considered or not

4 | considered. The shoreline managenent provisions are a
5| good exanple of where the Council wasn't al ways

6| consistent in its determ nation.

7 But when you | ook at the -- when GVA got added
8| tothe list of statutes that the Council |ooked at to
9| see consistency with local |and use planning and

10 | zoning -- well, GVA as you know i ncl udes devel opnent
11| regulations and there is a |lot under the concept of

12 | devel opnent reqgul ations including critical area

13 | ordinances. That nmade us wonder, should Shoreline

14 | provisions be | ooked at.

15 But if you look at the bill analyses that were
16 | prepared by Staff to the legislature at that tine,

17| there was no nention of an expanded scope of review at
18| that tinme. So it just -- inny mnd it's a sinple

19| recognition that sone jurisdictions plan under GVA,

20 | sone still plan under the old 3670, so -- Chapter

21| 3670. There was nothing that, in ny mnd, ever called
22 | for an expanded review of ordinances.

23 Besi des, if you had that situation come up, it
24| would -- you would have a -- the odd situation of a --

25| one jurisdiction that doesn't plan under GVA so the
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1| Council would not be |ooking at their shoreline

2| provisions, you would have another jurisdiction that
31 did plan under GVA, and so if you pulled the

4 | devel opnent -- all of their devel opnent regul ations

5| you would | ook at their shoreline regulations. |

6| don't -- | don't think that sort of inconsistency was
7| ever contenplated for EFSEC review. | think it was

8| always neant to be at a very high |level.

9 | hope that helps a little.
10 Any further discussion?
11 MR. SNODGRASS: Would it be hel pful very

12| briefly to step through sone of the Vancouver

13 | standards that | think are at issue here? Not arguing
14 | one way or the other, but I think like just briefly

15| share with the Council what are the Vancouver | and use
16 | ordi nances and the conprehensive plan?

17 CHAIR LYNCH: Please. | don't know if
18 | you need to nention all of them

19 MR. SNODGRASS: What | guess | want to
20 | convey is a sense of their scope.

21 CHAI R LYNCH.  Yes.

22 MR. SNODGRASS: And | guess | am

23| concerned with an unqualified finding of [and use

24 | consistency because | believe all of the Vancouver

25 | conprehensive plan and a good deal of the Vancouver
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1| zoning ordi nances neet the statutory test of -- were
2 | adopted pursuant to the various ordi nances that

3| M. Essko cited.

4 So the conprehensive plan briefly, it's about
5| 150 pages, it has, as nobst conprehensive plans do,

6 | several chapters running fromthe things you expect,
7| capital facilities, the environnent, housing, economc
8 | devel opnent, community devel opnent, essentially the
9| land use elenent. W even -- within the |and use

10| elenment it has policies that go wth that. For

11| instance, one policy addresses sustainability.

12| Another policy in the | and use el enent addressing

13 | public health.

14 Al'l of the conprehensive plan was adopted

15| whole cloth in 2001. | believe all of it would be

16 | arguably found consistent with the site if we issued

17| an unqualified finding | and use consi stency. The

18 | zoni ng ordi nance is several hundred pages. | can pul
19| it up here, it's three pages [sic] thick. It's

20 | adopted over tine in a nore organic manner. It has a
21 | purpose statenment within it. | can provide you the
22| citation if you want. It says that it is intended to

23| be interpreted that to inplenment the conprehensive
24| plan and also |lead to G owth Managenent Act.

25 | think arguably many portions of it, perhaps
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1| that |land use code includes the city's SEPA

2| provisions, the city's shoreline managenent

3| provisions, critical |ands provisions, other

4 | nonenvironnmental provisions such as off site inpacts.
5| | think arguably, nost of those, perhaps with the

6 | exception of SEPA, would be found -- a finding -- an
7| unqualified finding of site consistency could be

8| argued to be a finding that the site is consistent

9| wth all of those.

10 And so where | amgoing with this is not a
11| concern of -- clearly there are aspects of this -- of
12| what's on the table here, that both the Gty and

13 | applicant believe that the designation issues -- |'m

14 | concerned about the scope of an unqualified finding of

15| | and use consistency and what the inplications of that
16 | are.

17 CHAI R LYNCH. Thank you, M. Snodgrass.

18| I think what you have heard ne say and Staff say so

19| far, that we intend -- we interpret this to be a very

20 | narrow scope, and we would intend that the order --

21| any order that go out fromthis Council be very narrow

22 | in scope.
23 Things that you are nentioning in terns of
24| what -- concerns by the City, just to go back to sone

25| things that Ms. Essko nmentioned. The nature of the
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1| hearing itself I think guides a |ot of interpretation
2| of what's supposed -- of what's intended by it. Mich
3| of the concerns that the City has is how -- under what
41 conditions should this -- if this facility were to

5| operate, what are the appropriate conditions or what
6| are the off-site inpacts, what are the things that can
7| happen as a result of this facility being cited here?
8| And those, as Ms. Essko said, are better left for a

9| full hearing, where you woul d have both sides being
10| able to bring the pros and cons for the Council to

11| weigh, as opposed to -- this is alnost |ike a summary
12 | judgnent proceedi ng, where you are just |ooking at

13| sone basic provisions of the |aw and the facts as --
14| applied to that law -- or the |law applied to those

15| facts. It's just a very narrow decision that the

16 | Council woul d be naki ng today.

17 | hope that -- | certainly understand your

18 | concerns and the G ty's concerns.

19 MR. SNODGRASS: | think the intent is
20| certainly appreciated. It's just having a finding

21| that reflects it in title and in verbiage, that

22 narr owness.

23 CHAIR LYNCH Al right. Very good.
24 Any ot her discussion by council nenbers?
25 MS. GREEN- TAYLOR:  Yes.
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1 CHAIR LYNCH  Yes, Ms. Geen-Tayl or.
2 M5. GREEN- TAYLOR: | just wanted to
3| agree with M. Snodgrass's wish to nake sure that the

4 | order conveys that narrowness of what we are agreeing

5| is consistent and just nmaking sure that that verbi age
6| is in the order.
7 CHAIR LYNCH  Very good. Thank you,

8| M. Geen-Taylor.
9 Anybody el se have anything? | guess at this
10| point | would just see if there is a notion to direct

11| the Staff to prepare such an order.

12 M. Stephenson.

13 MR. STEPHENSON:. ['ll take a crack at
14| this.

15 And | think it's going to need to be in a

16 | couple parts to capture what we have just heard. So

17| let nme see if | can do this right.
18 | will nove that the Council direct EFSEC
19| Staff to prepare an order -- is that right? Yes --

20 | that says that this proposal for the Vancouver energy
21| distribution termnal is consistent and conpliant wth
22| the local |and use plans and zoni ng ordi nances.

23 That's the first part.

24 | think the second part needs to be that the

25| order really has to include a statenent that this
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1| order doesn't preclude the significant potenti al
2| conplex issues frombeing raised during the -- |I'm
3| getting this right -- adjudication or permt or SEPA

4 | processes that are going on right now

S And then the third part | think should be in

6| there, which is -- we have heard a bunch of things and
7| 1 hope | get this list right. The order should

8| include a statenent that potential issues of

9| significance have to include off-site inpacts,
10 | shorelines, managenent, stormaater, critical area

11 | ordi nances, service availability in the community in

12| case of fire or spill, inpacts on other nei ghborhoods,
13 | spill avoidance. And that shouldn't be a conpletely
14 1 inclusive list.

15 CHAIR LYNCH  Including but not |limted
16 | to.

17 MR, STEPHENSON: Thank you for your

18 | friendly anmendnent.

19 CHAI R LYNCH  Thank you.
20 Wthout trying repeat all of that --
21 MR. STEPHENSON:. Because | couldn't if

22 | you wanted ne to.
23 CHAIR LYNCH: -- do we have a second?
24 MR. HAYES: Yes, Chair, | wll second

25 t hat noti on.
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1 CHAIR LYNCH M. Hayes has seconded the

2| notion. Al those in favor say aye.

3 MULTI PLE VO CES. Aye.

4 CHAI R LYNCH:  Opposed.

5 MR. SNODGRASS: | w |l oppose.

6 CHAI R LYNCH: One opposed.

7 MR. PAULSON:. Chair Lynch.

8 CHAI R LYNCH:  Yes.

9 MR. PAULSON: | should say | do not have

10| a vote on this and thus did not vote.

11 CHAIR LYNCH:  You're right. Thank you,
12| M. Paulson. The Port is a nonvoting nenber of the

13 | Council on this. So having received a majority, the
14 | Council|l has directed the Staff to prepare such an

15 | order of consistency.

16 W still have on our agenda today, M. Posner,
17| do you want to just nention the first-quarter cost

18 | allocation?

19 MR. POSNER:  Yes, thank you. Chair

20 | Lynch, council nenbers, as we do at the begi nning of

21 | every quarter, we recal culate our nondirect cost

22| allocation for our projects. Basically we | ook at

23 | past work for the |ast quarter and then projected work
24| and then we cone up with percentages that we believe

25| reflect the work that will be done in the upcom ng
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1| quarter. And then our -- EFSEC projects and

2| applicants get charged a certain percentage of the

3| overall nondirect costs, EFSEC nondirect costs.

4 So for the first quarter of fiscal year 2015,
5| which started July 1st, ends Septenber 30th, the rates
6| are: Kittitas Valley Wnd Power project 5 percent;

7| WIld Horse, 7 percent; Colunbia Generating Station,

8| 20 percent; the WNP 1 and 4 site, 3 percent; Wi stling
9| Ridge Energy Project, 3 percent; the Satsop Conbusti on
10| Turbine project is 9 percent; Chehalis Generation is
11| 9 percent, Desert CaimWnd Power Project is 2

12 | percent; BP Cogeneration Project is 2 percent; G ays
13 | Harbor Energy Project is 3 percent; Tesoro/ Savage is

14 | 37 percent.

15 And t hat concludes ny presentation.
16 CHAI R LYNCH  Thank you, M. Posner.
17 | Before adjourning, | wanted to thank the

18 | council nenbers and the Staff for their hard work on

19| this land use consistency determ nation. | know that
20| you all spent a lot of tinme |ooking at this, asking

21 | questions, nmaking us dig deep as to an understandi ng
22| of the law. So | appreciate all the hard work that

23| you all put into this.

24 And with that, no further business in front of

25| the Council, we are adjourned.
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1 (Executive session adjourned 3:10 p.m)
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Kittitas Valley Wind Power Project
Monthly Project Update

July 15, 2014

Project Status Update

June Production Summary:
MWh 44,759 MWh

Wind 10.6 m/s or 23.7 mph
CF 61.7%

Safety:
No incidents

Compliance:
Project is in compliance as of July 14, 2014.

Sound:
No complaints

Shadow Flicker:
No complaints

Environmental:
None



GRAYS HARBOR ENERGY

June, 2014
EFSEC Monthly Operational Report

il, Safety and Training:

1.1. There were no accidents or injuries to plant staff during the month of June.
L2 Conducted monthly safety training.
L3, Conducted monthly safety committee meeting.

2, Environmental:

24l Submitted the May Discharge Monitor Report (DMR) for Outfall 001 to the Energy
Facilities Site Evaluation Council (EFSEC).

27, Scheduled opacity training for those maintaining certification to get recertified.

2.3 Submitted a revised Environmental Commitment Book to EFSEC meeting the
requirements of Article VI of the Site Certification Agreement (SCA) for updating and
submitting plans.

3 Operations & Maintenance:

il Grays Harbor operated 2 days during the month of June.
32, The capacity factor (CF) was 4.3% in June, and 9.6% YTD.
3.3, The availability factor (AF) was 97.4% in June, and 91.5% YTD.

4. Noise and/or Odor:

4.1. There were no complaints received during the month of June.
So Site Visits:

5L, The Office of the State Fire Marshal conducted an annual inspection of the facility. The
inspector noted three deficiencies which will require re-inspection in August.

Sedlol Two doors did not latch when closed, but were repaired before the inspection
was completed.

Suil2), Emergency lighting annual testing had not been completed. This testing is
scheduled for July.

GHIE33 Fire protection sprinkler system annual testing had not been completed, and is
scheduled for July.

6.1. Grays Harbor is fully staffed with 22 employees.

GHE ¢ PO Box 26 » Satsop, WA 98583 = 360.482.4353 » Fax 360.482.4376



% PACIFICORP ENERGY By

A DIVISION OF PACIFICORP Chehalis, Washington 98532

Chehalis Generation Facility--—-Monthly Plant Report to the Washington Energy

Facility Site Evaluation Council — June 2014

1813 Bishop Road Chehalis, WA 98532
Phone (360) 748-1300, FAX (360) 740-1891

15 July 2014

Safety:

e There were no recordable incidents this reporting period and the plant staff has
achieved 4241 days without a Lost Time Accident.
Environment:

e Waste water monitoring results are in compliance with the permit limits for the month
of June 2014.
Personnel:

e Authorized plant staffing level is currently 19 with 17 positions filled. The
Operations Manager position and a Control Room Operator are open.

Operations and Maintenance Activities:

e The Plant generated 151,410 megawatt-hours at a capacity factor of 43.1% for the
month of June and the year-to-date capacity factor is 50.5%.

e The Plant performed an annual maintenance outage working on several balance of
plant systems as well as inspections of the combustion turbines. There were 80
contractors working on-site with no safety incidents.

e The Washington State Department of Labor and Industries conducted their annual
inspection of the water and gas sides of heat recovery steam generators and related
pressure vessels with no issues noted.

Regulatory/Compliance:

e There were no air emissions deviations, waste-water or stormwater deviations or
spills during the month of June 2014.
e Sound monitoring: There were no noise complaints to report.

Chehalis Generation Facility



Carbon Offset:

PacifiCorp environmental policy staff and plant management met with EFSEC staff on June
24, 2014 to discuss Greenhouse Gas offset options to finalize the financial commitment of
the balance of dollars as required by Order 836.

The discussions identified a two pronged approach to meeting the requirement in a timely
fashion while also realizing the best benefit alternative to the PacifiCorp rate payers. The
first approach will evaluate potential energy efficiency projects at Chehalis that will reduce
GHG emissions. Consistent with the Chehalis’s GHG mitigation plan and Washington State
policy, specifically Initiative 937, PacifiCorp has researched possible application of increased
energy efficiency of certain plant auxiliary equipment energy consumption. These operating
systems were identified during an engineering analysis evaluation of plant-wide energy
conservation measures. The report was finalized in May 2013 and specifically identified two
systems that would save 2,041 megawatt-hours per year in energy consumption. There is also
a corresponding carbon dioxide emissions reduction of 404 tons per year as an additional
benefit.

PacifiCorp will be submitting to EFSEC staff during July the specifics of the 1-937 projects
for consideration including a proposed implementation schedule.

In the second approach, the PacifiCorp Energy Commericial and Trading is also beginning
discussions with the The Climate Trust to evaluate the availability and conditions of
purchasing additional offsets from the Farm Lynden project since the project is
outperforming initial projections. This would extend the existing contract to cover the
remaining balance of committed funds for additional offsets.

Respectfully,

Mark A. Miller

Manager, Gas Plant
PacifiCorp-Chehalis Power
1813 Bishop Road
Chehalis, WA 98532
360-827-6462

Chehalis Generation Facility



Below is the monthly operational/compliance update for Wild Horse. Also attached is a
report regarding the golden eagle incident. Please let me know if you have any
questions.

Wind Production: June generation totaled 70,618 MWh for an average capacity
factor of 35.98%.

Solar Production: The Solar Demonstration Project generated 92 MWh in June.

Safety: No lost-time accidents or safety incidents to report in June. Site staff
participated in fall protection/rescue training and annual first aid/CPR training.

Compliance/Environmental: Invasive weeds are being sprayed in accordance with
the Post-Construction Rangeland Management and Grazing Plan.




Energy Northwest
EFSEC Council Meeting
July 15, 2014
(Shannon Khounnala)

Columbia Generating Station Operational Status
Columbia is currently operating at 100% power, generating 1115 megawatts,
and has been online for 385 days. This is a power generation record for

continues days online for the station.

There are no other events, safety incidents, or regulatory issues to report.

. WNP 1/4 Water Rights

The Department of Energy Water Right application for the WNP 1/4 property
entered a public notice period on June 24". The notice was posted for two
consecutive weeks. Energy Northwest expects to be notified by the
Department of Energy and Department of Ecology for the coordination of a
site visit later this summer.

Page 1 of 1
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The Energy To Do Great Things

Wild Horse Wind Facility Avian Incident Report

During wind turbine maintenance on June 18, Vestas technicians discovered the remains of a raptor
near wind turbine F2 and reported the find to PSE’s Environmental Manager on site (Jennifer Diaz).

In accordance with the Wildlife Incident Reporting and Handling System, the Environmental Manager
responded immediately to the incident location where she collected data, took photos, and retrieved
the raptor. PSE’s Avian Protection group (Haley Edwards and Mel Walters) was contacted to confirm
the species.

On June 19" Avian Protection conducted a site visit and confirmed that the bird was a juvenile golden
eagle. While investigating the area of the incident, a second juvenile golden eagle was discovered
approximately 50 yards from where the first golden eagle was found. It appeared that the two incidents
occurred at the same time. Additional data was collected and photos were taken.

Notifications:

In accordance with the EFSEC Site Certification Agreement and the USFWS Special Purpose Utility
Permit, PSE immediately notified USFWS Office of Law Enforcement (Corky Roberts), WDFW (Justin
Allegro/Mike Ritter), and EFSEC (Jim LaSpina). In addition, PSE submitted data to USFWS Regional
Migratory Bird Permit Office (Jennifer Miller) within 48 hours as required by the Special Purpose Utility
Permit.

Meeting with USFWS Enforcement Officer:

On June 23", PSE met with USFWS Special Agent Corky Roberts to discuss the incident, conduct a site
visit at F2, and transferred the eagles. PSE provided Agent Roberts with the Baseline Wildlife Report for
Wild Horse Phase | and II, which includes pre-construction raptor nest surveys.

Additionally, PSE provided the following documents to Agent Roberts:

e Phase | Post-construction Raptor Nest and Lek Surveys

e Phase Il Post-construction Raptor Nest and Lek Surveys

e First Annual Monitoring Report (2008)

e Second Annual Monitoring Report (2011)

e Expansion Area Fatality Final Report (2013)

e WDFW Comments to EFSEC regarding the Expansion

e WDFW Comments to EFSEC on the SEIS for the Expansion Area
e Bird and Bat Conservation Strategies for PSE’s Wind Facilities
e PSE’s Corporate Avian Protection Plan
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The Energy To Do Great Things
Background Information:

According to pre-construction raptor nest surveys and diurnal fixed-point avian use surveys, WEST
determined that overall risk to golden eagles is low and predicted that only a few individuals would
collide with the turbines during the life of the project (Wild Horse Baseline Study Report 2003).

e Pre-construction surveys (Flight paths of eagles, nest locations, predicted mortalities)

o No active golden eagle nests were identified within the project area or one-mile buffer
during baseline surveys (2008). There are no known golden eagle nests within 2 miles of the
project.

o The nearby Quilomene nest was confirmed to be inactive in the 2014 nesting season.
(WDFW personal comm.)

o No golden eagles were observed in flight near the F turbine string during pre-construction
fixed-point surveys. Overall, the site has very low raptor nest density.

e Post-construction monitoring

o F2 was included in a monitoring plot with F3 during 2007 monitoring.

o No other birds have been identified at F2 incidentally or during post-construction
monitoring.

o Other birds found near F-string turbines include 1 American kestrel and 1 golden-crowned
kinglet at F3 in 2007; 1 Townsend’s warbler, 1 gray partridge, and 1 white-throated swift at
F4 in 2010; and 1 unidentified small bird at F5 in 2010.

e BMPs and Avian protection measures

o Distribution line built avian safe with sufficient spacing between conductors to reduce
electrocution risk. Built transmission underground where possible.

o Carcass removal program to reduce potential for attracting eagles.

o Minimal site disturbance during construction and restoration of habitat and spring areas
after construction.

o Grazing management to prevent overgrazing and habitat degradation.

o Conservation easement with WDFW.

o Provide funding to raptor rehabilitation facilities.

o Hunter outreach and education.

o General public outreach and education regarding shrub-steppe wildlife and habitat.
Next Steps:

PSE is working cooperatively with USFWS to resolve this incident, and will continue with the
development of an Eagle Conservation Plan in consultation with USFWS.

The Role of USFWS

Because the USFWS is the lead agency responsible for enforcing the Migratory Bird Treaty Act and Bald
and Golden Eagle Act, this incident is under federal jurisdiction of USFWS. USFWS Office of Law
Enforcement (OLE) and the Department of Justice (DOJ) will ultimately determine the outcome of this
incident, including any proposed mitigation.



-@ PUGET SOUND ENERGY

The Energy To Do Great Things
USFWS OLE is currently reviewing pre-construction surveys and protocol, raptor nest surveys, prior

consultation, and post-construction monitoring results. The DOJ and U.S. Attorney are requesting a
meeting with PSE’s attorneys to discuss options for resolving the case and moving forward with an Eagle
Conservation Plan and applying for an Eagle Take Permit under the Bald and Golden Eagle Protection
Act.

The Role of the Technical Advisory Committee

PSE will inform the TAC of the incident at the upcoming TAC meeting on July 17, 2014. According to
Article IV.F.4. of the SCA, the purpose of the TAC is to ensure that monitoring data is considered in a
forum in which independent and informed parties can collaborate with the Certificate Holder, and make
recommendations to EFSEC if the TAC deems additional studies or mitigation are warranted to address
impacts that were either not foreseen in the Application or the Environmental Impact Statement, or
exceed impacts that were projected.

This incident is within the predicted level of take, and is under the authority of the USFWS. As the lead
agency for this case, USFWS will determine what course of action is required to resolve this case,
including any proposed mitigation. Although the TAC has no direct role in this incident or enforcement
authority over the Bald and Golden Eagle Protection Act, PSE will provide ongoing updates to the TAC as
this case progresses with USFWS.

The Role of EFSEC

As a condition of the SCA, EFSEC has authority over approving additional mitigation that is
recommended by the TAC in response to impacts that were not foreseen or exceed projected impacts.
However, EFSEC has no authority over the enforcement of the Bald and Golden Eagle Protection Act,
which is under the jurisdiction of USFWS OLE and DOJ.

PSE is committed to open communication with EFSEC and will continue to coordinate with the Council as
this case progresses. EFSEC will be informed of any proposed mitigation that is identified through
consultation with USFWS.
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 01            OLYMPIA, WASHINGTON, JULY 15, 2014

 02                         1:32 p.m.

 03                           -O0O-

 04  

                      P R O C E E D I N G S

 05  

 06                CHAIR LYNCH:  Good afternoon and

 07  welcome.  Today is July 15th, 2014, and it's the

 08  regular Council meeting of the Energy Facility Site

 09  Evaluation Council.  Could we please have Staff call

 10  the roll.

 11                MS. TALBURT:  Department of Commerce.

 12                MS. GREEN-TAYLOR:  Ms. Green-Taylor

 13  here.

 14                MS. TALBURT:  Department of Ecology.

 15                MR. STEPHENSON:  Cullen Stephenson here.

 16                MS. TALBURT:  Fish & Wildlife.

 17                MR. STOHR:  Joe Stohr is here.

 18                MS. TALBURT:  Department of Natural

 19  Resources.

 20                MR. HAYES:  Andy Hayes is here.

 21                MS. TALBURT:  Utilities and

 22  Transportation Commission.

 23                CHAIR LYNCH:  Mr. Moss is excused.

 24                MS. TALBURT:  Local governments and

 25  optional state agencies.  Department of
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 01  Transportation.

 02                MS. MARTINEZ:  Christina Martinez here.

 03                MS. TALBURT:  City of Vancouver.

 04                MR. SNODGRASS:  Bryan Snodgrass here.

 05                MS. TALBURT:  Clark County.

 06                MR. SWANSON:  Jeff Swanson is here.

 07                MS. TALBURT:  And Port of Vancouver.

 08                MR. PAULSON:  Larry Paulson is here.

 09                MS. TALBURT:  Chair, there is a quorum.

 10                CHAIR LYNCH:  Thank you.

 11          I would like to make one small change in the

 12  order of the agenda that you have in front of you

 13  today.  The update on the Wild Horse Wind Power

 14  Project will follow the update from the Grays Harbor

 15  Energy Center.

 16          Are there any other suggested changes or

 17  additions to the agenda?

 18                MR. STEPHENSON:  No.

 19                CHAIR LYNCH:  Seeing none, we will just

 20  go ahead and I would entertain a motion for approval

 21  of minutes from the June 17th, 2014 Council hearing.

 22                MR. STEPHENSON:  I will move approval of

 23  those minutes.

 24                CHAIR LYNCH:  Do we have a second?

 25                MS. GREEN-TAYLOR:  I'll second.
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 01                CHAIR LYNCH:  It's been moved and

 02  seconded that the Council approve the meeting minutes

 03  form the June 17th, 2014 hearing.  All those in favor

 04  say aye.

 05                MULTIPLE SPEAKERS:  Aye.

 06                CHAIR LYNCH:  Opposed?  Motion carries.

 07          So let's go ahead and turn to the updates from

 08  our various facilities.  Mr. Melbardis, Kittitas

 09  Valley Wind Project.

 10                MR. MELBARDIS:  Good afternoon, Chair

 11  Lynch and EFSEC Council.  This is Eric Melbardis with

 12  EDP Renewables for the Kittitas Valley Wind Project.

 13  We have nothing nonroutine to report for this month.

 14                CHAIR LYNCH:  Very good.  Any questions

 15  for Mr. Melbardis?

 16          I am remiss.  I wanted to do something before

 17  we got to those updates.  First of all, it's to

 18  introduce a new Staff person, Joan Aiken.

 19          Joan, do you want to raise your hand so that

 20  the councilmembers know what you look like?

 21                MS. AIKEN:  (Complies.)

 22                CHAIR LYNCH:  Joan is an administrative

 23  assistant in our office and she fills in very well for

 24  Kali, who -- who knows where she went at the moment.

 25  Anyway, Joan, we are pleased to have you on board and
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 01  welcome.

 02          And also I wanted to let the councilmembers

 03  know that Administrative Law Judge Adam Torem will be

 04  leaving the UTC at the end of the month.  So Adam has

 05  provided a lot of good advice to the Council over the

 06  years.  And this is not the final good-bye at this

 07  time, but we want to thank Adam for his good service

 08  to the Council.

 09          And I also forgot to ask, is there anybody on

 10  the phone who chooses to identify themselves at this

 11  time?

 12                MR. BRICKLIN:  Yes.  This is Dave

 13  Bricklin.  I am representing Friends of the

 14  Columbia Gorge.

 15                MS. BOYLES:  Kristen Boyles, Chairman

 16  Lynch, with Earthjustice representing several

 17  conservation groups.

 18                MS. LARSON:  This is Linda Larson

 19  representing Columbia Waterfront, LLC.

 20                MS. WILSON-McNERNY:  Julie

 21  Wilson-McNerny with Perkins Coie.

 22                CHAIR LYNCH:  Okay.  Very good.  And can

 23  we now move forward and hear from Ms. Khounnala,

 24  Columbia Generating Station and WNP 1 and 4.

 25                MS. KHOUNNALA:  Good afternoon, Chair
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 01  and EFSEC Council.  For the record, this is Shannon

 02  Khounnala from Energy Northwest, and I will begin with

 03  the Columbia Generating Station operational update.

 04  As you can see from your packet, there are no events

 05  or safety incidents or regulatory issues to report.

 06          I would like to mention to the Council,

 07  however, that the end of June marks the end of

 08  Columbia's fiscal year and this has been a

 09  record-setting year for Columbia where we have

 10  achieved a record 9.7 million megawatt hours of

 11  generation this fiscal year.  In addition, we are

 12  currently in a record-setting pace of 385 days of

 13  continuous online operations, and we have now achieved

 14  four and a half years without an unplanned shutdown.

 15          So those are a few of the headlights amongst

 16  many other records that we have achieved this fiscal

 17  year that we are really proud of and happy to have

 18  achieved, and we thought we had pass that information

 19  along to the Council.

 20                CHAIR LYNCH:  Thank you, Ms. Khounnala.

 21          Does anyone have any questions for

 22  Ms. Khounnala regarding the Columbia Generating

 23  Station?

 24          Ms. Khounnala, just go ahead and proceed to

 25  WNP 1 and 4, then.
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 01                MS. KHOUNNALA:  Sure.  In regards to the

 02  WNP 1 and 4 water rights process, the public notice

 03  for the water rights application, which is being

 04  submitted on our behalf by the Department of Energy,

 05  was posted for the first week on June 24th/25th time

 06  frame.  It was posted for a two-week period.

 07  Following completion of that, the Department of Energy

 08  will provide the Department of Ecology with notice of

 09  the completion of that public notice, and our water

 10  rights application process will continue.  We believe

 11  that there will be a site visit with the Department of

 12  Energy, as well as the Department of Ecology, that

 13  will happen later this summer as part of that

 14  application process.  So we continue with the process

 15  as of now.

 16          Any questions?

 17                CHAIR LYNCH:  Any questions for

 18  Ms. Khounnala?

 19          Very good.  Thank you.

 20                MS. KHOUNNALA:  Thank you.

 21                CHAIR LYNCH:  Let's turn to Mr. Miller

 22  at the Chehalis Generation facility.  It's always good

 23  to see you, Mr. Miller.

 24                MR. MILLER:  Yes, it is as well.

 25          Good afternoon, Chair Lynch and EFSEC
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 01  councilmembers.  My name is Mark Miller, I am the

 02  plant manager at the PacifiCorp Energy Chehalis

 03  Generating facility.

 04          I have one nonroutine comment regarding the

 05  update on the path forward to committing the balance

 06  of the carbon offset mitigation funds.  PacifiCorp

 07  Environmental staff, policy staff, and I met with

 08  Mr. Posner and Mr. LaSpina on the 24th of June.  We

 09  discussed options to complete in a timely fashion the

 10  financial commitment for greenhouse gas mitigation as

 11  per the EFSEC order 836.  As noted in the last segment

 12  of this report, we are moving forward on two fronts.

 13  One is a proposed energy efficiency improvement that's

 14  consistent with our greenhouse -- the greenhouse

 15  offset strategy plan originally approved by EFSEC, and

 16  also Initiative 937.  And I provided to Mr. LaSpina a

 17  report that was generated by a consultant issued last

 18  May of 2013 on some of those projects that we could

 19  implement that also would receive a secondary benefit

 20  of carbon production.

 21          The second is related to the farm power

 22  project that has produced some more offsets than

 23  previously had -- they had forecasted, so possibly

 24  contracting for additional offsets.  And as I stated

 25  in the report, our commercial and trading folks are --
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 01  have entered into those conversations.

 02          And that's all.

 03                CHAIR LYNCH:  Good.  I'm pleased to hear

 04  the progress that is being made to address the carbon

 05  offset.

 06          Mr. LaSpina, is there anything that you would

 07  like to add?

 08                MR. LASPINA:  No, Chair Lynch.

 09                CHAIR LYNCH:  Thank you.

 10          Does anyone have any questions for Mr. Miller?

 11          Thank you, Mr. Miller.

 12                MR. MILLER:  Thanks.

 13                CHAIR LYNCH:  Mr. Downen, Grays Harbor

 14  Energy Center.  Now I feel compelled to say it's nice

 15  to see you as well.  I started down that road and I

 16  have to say it for everybody.

 17                MR. DOWNEN:  Thank you, Chair Lynch,

 18  EFSEC Council and Staff.  My name is Rich Downen, I'm

 19  the plant manager at Grays Harbor Energy.  In our

 20  monthly report for the month of June, the only out of

 21  ordinary things were Item 5, site visits.  We had an

 22  Office of the State Fire Marshal visit, and an annual

 23  inspection, and he had three deficiencies:  A couple

 24  of doors that didn't close, didn't latch, but we

 25  repaired those while he was on site, and the annual
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 01  emergency lighting testing that we do, and the annual

 02  fire protection sprinkler system testing wasn't done

 03  at the time of this visit.  It's scheduled for July.

 04  He is going to come back in August and just see the

 05  results of those.

 06          And the only other out of normal item is that

 07  we are fully staffed for the first time in a while, so

 08  that's nice.  That's all I have.

 09                CHAIR LYNCH:  Very good.

 10                MR. DOWNEN:  That is very good.  That's

 11  all I have.

 12                CHAIR LYNCH:  Are there any questions

 13  for Mr. Downen?

 14          Mr. Stephenson.

 15                MR. STEPHENSON:  This isn't specifically

 16  for Mr. Downen.  But if I am getting it right, and I'm

 17  starting to keep a notebook on these things, this is

 18  maybe the third time I've heard hatches as an issue.

 19  Two of them got people on the finger.  I'm just --

 20  there was -- it's not you, but you and others, so I

 21  just -- are we doing good hatch safety?  If we want to

 22  have safe operations around here, I just want to make

 23  sure that we are doing that.

 24                MR. DOWNEN:  So hatch safety.  I'm

 25  not -- so this was -- these items that I mentioned
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 01  were like the door leaving this room in our office

 02  building that just didn't latch.

 03                MR. STEPHENSON:  Okay.

 04                MR. DOWNEN:  So you had to adjust the

 05  closing mechanism just so it would latch shut.  I

 06  think we are talking about some different things.  I

 07  think you are talking about a spring-closed door that

 08  might have gotten somebody's finger in one of -- I

 09  forget which report it was in the past few months, but

 10  it wasn't from our facility.

 11                MR. STEPHENSON:  Okay.

 12                MR. DOWNEN:  I think we are talking

 13  about two different things.  But that is something

 14  that we do have a policy for.  Those are more of the

 15  fire doors that are spring-shut.  These were just

 16  regular office doors that weren't fire-rated doors,

 17  they are just normal, like a door to my office or

 18  something like that.

 19                MR. STEPHENSON:  Okay.  Thank you.

 20                MR. DOWNEN:  Does that answer your

 21  question?

 22                MR. STEPHENSON:  Yes.

 23                MR. DOWNEN:  Okay.

 24                CHAIR LYNCH:  Any other questions?

 25          Thank you, Mr. Downen.
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 01                MR. DOWNEN:  Thank you.

 02                CHAIR LYNCH:  And we are pleased to have

 03  Ms. Diaz here with Puget Sound Energy to put a face

 04  with a voice now.

 05                MS. DIAZ:  All right.  Thank you, Chair

 06  Lynch and councilmembers.  For the record, my name is

 07  Jennifer Diaz, I'm the environmental manager for Puget

 08  Sound Energy at the Wild Horse Wind facility.  I'll be

 09  providing the operational update today.  To my right

 10  is Haley Edwards, she's the senior resource scientist

 11  for Puget Sound Energy and she will be providing

 12  information regarding the avian incident that's listed

 13  on the agenda.

 14          I only have two nonroutine items to update you

 15  on for the operational update under Safety and

 16  Compliance and Environmental.  Under Safety, no lost

 17  time accidents or safety incidents to report in June.

 18  Site staff participated in fall protection, rescue

 19  training and annual first-aid/CPR refresher training.

 20          And under Compliance/Environmental, invasive

 21  weeds are being sprayed in accordance with the

 22  postconstruction range land management and grazing

 23  plan.

 24          In addition, I would like to extend an

 25  invitation to councilmembers to visit Wild Horse, for
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 01  those of you who have not been able to yet.  So

 02  anytime you are more than welcome.

 03          And Haley will take it from here.

 04                CHAIR LYNCH:  Thank you.

 05                MS. EDWARDS:  So during the wind turbine

 06  maintenance on June 18th, Vestas technicians

 07  discovered the remains of a raptor near wind turbine

 08  F2 and reported it to PSE's environmental manager on

 09  site, Jennifer Diaz.  In accordance with our wild life

 10  incident reporting and handling system, the

 11  environmental manager responded immediately to the

 12  incident location and collected data, took photos and

 13  retrieved the raptor.  Our avian protection group,

 14  which is myself and Mel Walters, we were contacted and

 15  we conducted a site visit the next day, June 19th, to

 16  confirm what type of bird it was.  We determined it

 17  was a juvenile golden eagle.

 18          While investigating the area we also found a

 19  second golden eagle about 50 yards away.  And it

 20  appeared that the two incidents happened at the same

 21  time, and we took additional data and photos for that

 22  second bird.

 23          In accordance with our site certification

 24  agreement and our fish and wildlife service special

 25  utility permit, we immediately notified Fish &
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 01  Wildlife Service Office of Law Enforcement, who is

 02  Corky Roberts, our agent, WDFW, Justin Allegro and

 03  Mike Ritter, and Mike Ritter and Jim LaSpina.  In

 04  addition, we also submitted data to the U.S. Fish &

 05  Wildlife Service Regional Migratory Bird Permitting

 06  Office, as required by our special purpose utility

 07  permit.

 08          The following Monday, June 23rd, we met with

 09  our enforcement agent on site to discuss the incident

 10  and conduct a site visit at F2, and we transferred the

 11  eagles directly to him at that time.  We provided him

 12  with the baseline incident wildlife report for both

 13  Phase 1 and 2, which includes the preconstruction

 14  raptor nest surveys.  We also provided additional

 15  documents to Agent Roberts.  Both Phase 1 and Phase 2

 16  postconstruction raptor nest and Lek surveys, our

 17  monitoring reports, the WDFW comments to EFSEC

 18  regarding expansion, and also on the SEIS for the

 19  expansion area.  We also provided copies of our bird

 20  and bat conservation strategies documents and our

 21  corporate avian protection plan.

 22          I have a little bit of background information

 23  regarding the preconstruction nest surveys and the

 24  fixed-point avian use surveys, and WEST do those

 25  surveys.  WEST determined that the overall risk to
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 01  golden eagles is low at the site and predicted that a

 02  few individuals would glide with the turbines during

 03  the life of the project.

 04          We have maps of our preconstruction golden

 05  eagle flight paths.  There have been no active golden

 06  eagle nests identified within two miles of the

 07  project.  The WDFW confirmed that the nearby nest was

 08  not active this year.  And during those

 09  preconstruction surveys, no golden eagles were

 10  observed in flight in that area.

 11          During postconstruction monitoring, F2 is

 12  included in the monitoring plot with F3 in 2007.

 13  There were no birds identified at that turbine during

 14  those surveys.  There were a few birds that were found

 15  along the F-string turbines, including a kestrel, a

 16  kinglet and some other small birds at F3 and F4, and

 17  one unidentified small bird at F5 in 2010.

 18          We also have many BMPs and avian protection

 19  measures that we have implemented on site, including

 20  avian safe power line design, a carcass removal

 21  program to reduce the number of eagles that would be

 22  attracted to the site.

 23          For the next steps, we are working

 24  cooperatively with the Fish & Wildlife Service law

 25  enforcement to resolve this.  We are planning to
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 01  develop an eagle conservation plan which we

 02  communicated with the service back in February when we

 03  met.  We will continue to work on that.

 04          Because the U.S. Fish & Wildlife Service law

 05  enforcement is the lead agency responsible for

 06  enforcing the Migratory Bird Treaty Act and Bald and

 07  Golden Eagle Protection Act, this incident is under

 08  federal jurisdiction of the Fish & Wildlife Service.

 09  U.S. Fish & Wildlife Service Office of Law Enforcement

 10  and the Department of Justice will ultimately

 11  determine the outcome of this incident, including any

 12  proposed mitigation.

 13          They are currently reviewing preconstruction

 14  surveys and protocol, our raptor nest surveys, prior

 15  consultation and our postconstruction monitoring

 16  results.  The DOJ and U.S. Attorney are requesting a

 17  meeting with PSE's attorneys to discuss options for

 18  resolving this case and moving forward with an eagle

 19  conservation plan and applying for an eagle take

 20  permit under the Bald and Golden Eagle Protection Act.

 21          We will be notifying the TAC of this incident

 22  at our upcoming meeting this Thursday, July 17th.  And

 23  according to the SCA the purpose of TAC is to ensure

 24  that monitoring data is considered in a forum in which

 25  independent and informed parties can collaborate with
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 01  the certificate holder and make recommendations to

 02  EFSEC if the TAC deems additional studies or

 03  mitigation are warranted to address impacts that were

 04  either not foreseen in the application or the

 05  environmental impact statement, or exceeds impacts

 06  that were projected.

 07          This incident is within the predicted level of

 08  take, and is under the authority of the U.S. Fish &

 09  Wildlife Service.  U.S. Fish & Wildlife Service will

 10  determine what course of action is required to resolve

 11  this case, including any proposed mitigation.

 12          Although the TAC has no direct role in this

 13  incident or enforcement authority over the Bald and

 14  Golden Eagle Protection Act, PSE will provide ongoing

 15  updates to the TAC as this case progresses.

 16          As a condition of the SCA, EFSEC has the

 17  authority over approving additional mitigation that is

 18  recommended by the TAC in response to impacts that

 19  were not foreseen or exceeded projected impacts.

 20  However, EFSEC does not have the authority over the

 21  enforcement of the Bald and Golden Eagle Protection

 22  Act, which is under the jurisdiction of U.S. Fish &

 23  Wildlife Service Office of Law Enforcement and DOJ.

 24          PSE is committed to open communication with

 25  EFSEC and will continue to coordinate with the Council
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 01  as this case progresses.  EFSEC will be informed of

 02  any proposed mitigation that is identified through

 03  consultation with Fish & Wildlife Service.

 04                CHAIR LYNCH:  Thank you.  I'm sure there

 05  will be some questions for you and I will start off

 06  with one.  Can you please tell me what the nature of

 07  an eagle conservation plan would look like?

 08                MS. EDWARDS:  Yes, the Fish & Wildlife

 09  Service has developed an eagle conservation plan

 10  guidance.  It has kind of step-by-step instructions on

 11  how to develop that eagle conservation plan.  It

 12  involves looking at your preconstruction survey

 13  protocol and postconstruction monitoring and doing

 14  some risk modeling to look at what the level of risk

 15  of eagles on site would be.  And then you develop

 16  some, what they call advanced conservation practices,

 17  so things that will provide additional benefit to

 18  birds.  And then if there is any additional take, then

 19  you look at compensatory mitigation.

 20          It's a new process and so it looks at what the

 21  population can sustain in our region.  It looks at the

 22  larger population and -- and it will be done in

 23  consultation with Fish & Wildlife Service.

 24                CHAIR LYNCH:  I know some facilities,

 25  wind facilities have -- I'm not sure if I'm saying
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 01  this correctly, but perch inhibitors or something to

 02  prevent perching particularly of raptors.  Is this

 03  something that's being done at your facility or is

 04  that something that would make sense at your facility?

 05                MS. EDWARDS:  Well, our transmission

 06  lines and our -- transmission lines don't pose much

 07  electrocution risk to raptors because of the spacing

 08  of the conductors, and not much collision risk because

 09  of the size of the conductors, they are very visible.

 10  Also our distribution line there, where there is

 11  smaller spacing, we have wide enough crossarms where

 12  there is sufficient spacing between conductors.

 13          The perch discouragers work in limited

 14  applications.  Mel Walters and myself are members of

 15  the Avian Power Line Interaction Committee, so we are

 16  very familiar with the suggested practices for avian

 17  safe power line design.  We did consider that at the

 18  site.  We have also marked any guide wires on towers

 19  that we have.  But yeah, we have used avian safe

 20  design.

 21                CHAIR LYNCH:  And the technical advisory

 22  committee includes a representative of U.S. Fish &

 23  Wildlife Service?

 24                MS. EDWARDS:  Correct.

 25                MS. DIAZ:  Gregg Kurz is his name.
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 01                CHAIR LYNCH:  Okay.

 02                MS. DIAZ:  He's out of Wenatchee.

 03                CHAIR LYNCH:  And the TAC meets a couple

 04  days from now?

 05                MS. DIAZ:  Thursday.

 06                CHAIR LYNCH:  I would expect that

 07  following that meeting, you will be contacting

 08  Mr. LaSpina of Staff and we can have another update

 09  next month?

 10                MS. DIAZ:  Jim will be at the meeting in

 11  person.

 12                CHAIR LYNCH:  Very good.

 13          Are there any other questions from the

 14  Council?  Mr. Stohr.

 15                MR. STOHR:  Thank you, Haley.  Would you

 16  consider these kinds of impacts as being not foreseen

 17  or exceed projected?  I guess you dealt with the

 18  projected, but...

 19                MS. EDWARDS:  Yes, this was not an

 20  unforeseen impact.  This is within the limits of what

 21  was projected, yes.

 22                MR. STOHR:  So the TAC discussion around

 23  mitigation will be to -- how does that go?  How does

 24  that work?

 25                MS. DIAZ:  Well, any mitigation in this
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 01  case will be in consultation with U.S. Fish & Wildlife

 02  Service.  Really, when we have the TAC meeting, we

 03  will be informing them of the process and will be

 04  providing them with ongoing updates as we work with

 05  U.S. Fish & Wildlife Service to resolve the case.

 06                MS. EDWARDS:  It's the Office of Law

 07  Enforcement.

 08                MR. STOHR:  So that discussion could go

 09  on for some time?

 10                MS. EDWARDS:  It could.

 11          So we -- we did have a prior incident at

 12  another site and we were able to resolve the case, but

 13  it took two years, from the time that it occurred

 14  until it was resolved.  To move forward with our eagle

 15  conservation plan and apply for a take permit, we need

 16  to resolve any previous take, which would include this

 17  incident.

 18                MR. STOHR:  Thank you.

 19                CHAIR LYNCH:  Any other questions?

 20                MR. HAYES:  Yes.

 21                CHAIR LYNCH:  Yes.

 22                MR. HAYES:  Thank you, Chair.

 23          So the facility has been up and running for a

 24  number of years.  I'm wondering if you could give me

 25  some insight into what determines sort of the time
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 01  frame for developing the eagle conservation plan.  In

 02  other words, it's been -- obviously you have had the

 03  facility up and running for a number of years.

 04                MS. EDWARDS:  Yes.

 05                MR. HAYES:  What determines why it

 06  wasn't in place before now or what's the process you

 07  go through?

 08                MS. EDWARDS:  It's a brand-new mechanism

 09  under the Bald and Golden Eagle Protection Act.  There

 10  was never an allowance for take under that act until

 11  very recently.  And so they have just developed the

 12  eagle conservation plan guidance, and through the

 13  Avian Power Line Interaction Committee, we have had a

 14  lot of conversations with the service as they have

 15  developed this process.  It is, it's just very new.

 16          With our level of risk at our site, we weren't

 17  certain that it was the right choice for us.  And more

 18  recently the service has been recommending that wind

 19  facilities in particular -- it's focused on wind at

 20  this time, that wind facilities in particular start

 21  moving in that direction and go through the process.

 22          And so when we met with our agent in February,

 23  we asked him if this would be a good choice, you know,

 24  something for us to proceed with.  His feeling was

 25  that it is.  They feel that they are at a stalemate
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 01  because no one else has really gone through this

 02  process, at least in this area.  They feel that it

 03  would be helpful for both parties, for us to move

 04  forward with it.

 05          We just feel that it's -- it's the direction

 06  that things are going, and we were kind of watching to

 07  see if others were taking that first step.  It's

 08  just -- they are just getting it started, so that's

 09  why.

 10                MR. HAYES:  Thank you.  That's helpful.

 11                CHAIR LYNCH:  Thank you, Mr. Hayes.

 12          My understanding is U.S. Fish & Wildlife

 13  Service is just in the process of adopting a new rule

 14  regarding eagle takes; is that right?

 15                MS. EDWARDS:  They are determining

 16  whether the duration of the project should be five or

 17  30 years.  I think that's the next decision that they

 18  are -- or that they -- there are questions about that,

 19  whether it should be five years or 30 years.  There is

 20  a reevaluation after five.

 21                CHAIR LYNCH:  Thank you.

 22          And I'm sorry, your last name again is --

 23                MS. EDWARDS:  Edwards.

 24                CHAIR LYNCH:  Edwards.

 25                MS. EDWARDS:  Yes.
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 01                CHAIR LYNCH:  Thank you.

 02                MS. GREEN-TAYLOR:  Mr. Chair, I have a

 03  question as well.

 04                CHAIR LYNCH:  Yes.  Ms. Green-Taylor.

 05                MS. GREEN-TAYLOR:  Just out of

 06  curiosity, how certain is it that the deaths were

 07  caused by collision with the turbine blades?

 08                MS. EDWARDS:  Fairly certain.

 09                MS. GREEN-TAYLOR:  Okay.

 10                MS. EDWARDS:  One of the birds was about

 11  20 yards from the base of the turbine and the other

 12  was about 50 away.  And we found bone fragments and

 13  other things that indicated that it was a turbine

 14  collision.

 15                MS. GREEN-TAYLOR:  Thank you.

 16                CHAIR LYNCH:  Thank you.

 17          Any more questions for Ms. Edwards?

 18          Thank you for -- both of you for being here

 19  today.

 20                MS. EDWARDS:  Thank you.

 21                MS. DIAZ:  Thank you.

 22                CHAIR LYNCH:  And we will look forward

 23  to your update next month.

 24                MS. DIAZ:  Sounds good.

 25                MR. HAYES:  Chair?
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 01                CHAIR LYNCH:  Yes, Mr. Hayes?

 02                MR. HAYES:  I wonder if we might hear

 03  from Staff briefly about sort of what the role of the

 04  eagle conservation plans or this aspect of the SCA is,

 05  sort of what EFSEC's role would be moving forward.

 06                CHAIR LYNCH:  Mr. LaSpina, are you able

 07  to give us just a quick overview of what accompanied

 08  the Wild Horse Wind facility approval in terms of the

 09  avian monitoring plan and all of those other aspects?

 10                MR. LaSPINA:  Well, I can inform the

 11  Council that the -- I believe PSE just finished their

 12  routine avian monitoring efforts that were required by

 13  SCA.  As far as the eagle protection plan in this

 14  incident, we -- as the PSE rep said, we don't have a

 15  large role in this situation.  I would say that after

 16  U.S. Fish & Wildlife has finished its investigation

 17  and negotiated with PSE for mitigation or whatever the

 18  settlement is, we're not -- we don't really have a big

 19  role in this situation.

 20                CHAIR LYNCH:  I can probably follow up a

 21  little bit, Mr. Hayes.  After this incident occurred,

 22  I pulled the SCA and looked through a number of

 23  documents for this facility and there was some

 24  required monitoring for a certain time period, though

 25  I think we might have reached the end of that routine
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 01  monitoring period.

 02          The Technical Advisory Committee remains

 03  ongoing so that -- and they are the entity that kind

 04  of does the follow-up investigations for incidents

 05  like that and report back to us.  And we are, as the

 06  licensing facility, licensing entity, we can require

 07  more -- we can require what we think we need from this

 08  facility if for some reason we think appropriate steps

 09  aren't being taken.

 10                MR. HAYES:  So is that to say that once

 11  the process is done with U.S. Fish & Wildlife Service,

 12  the TAC will review that process, the outcomes, and

 13  then will make an independent judgment about whether

 14  they feel like any additional mitigation or work is

 15  required?

 16                CHAIR LYNCH:  My understanding is they

 17  will be making recommendations to us and then we would

 18  have the final say.

 19                MR. HAYES:  Thank you.

 20                CHAIR LYNCH:  And, Ms. Diaz, if I said

 21  anything wrong, Mr. LaSpina, please wave your hand.

 22                MR. LaSPINA:  I guess in terms of

 23  context, just FYI to the Council, the wind farm

 24  proponent does a lot of up-front work when the project

 25  is being planned and constructed.  For instance, the
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 01  turbines are sited in areas that are not likely to

 02  impact avian life, those sorts of things.  So I -- I

 03  guess what I'm trying to say is a lot of up-front

 04  planning went into the development of the wind farm

 05  right up front.

 06          I also reviewed sections of the EIS and the --

 07  the EIS determined that the likelihood of harm to the

 08  large raptors like the eagles was low, however, there

 09  was some prediction that maybe over the life of the

 10  project there may be some mortality.  Actually, the

 11  mortality at the Wild Horse Wind Farm is quite a bit

 12  below what was predicted in the EIS.

 13          That might give you a little bit of context to

 14  this situation.

 15                MR. HAYES:  Thanks, I appreciate that,

 16  Jim.  I think my interest is in just, you know, when

 17  we approve these sites, we look at the impacts as we

 18  understand them at that time and those are based on

 19  certain assumptions.  I just want to make sure as we

 20  move through the process that we are continuing to

 21  reevaluate information as we have, the best

 22  information that we do, and make adjustments as we

 23  need to.  I appreciate that feedback.

 24                MR. LaSPINA:  Yes.  And the TAC has an

 25  iterative function to -- to consider new developments
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 01  and that sort of thing, so...

 02                CHAIR LYNCH:  You both make good points.

 03  Something just as simple as habitat improvement might

 04  be more -- as these types of birds move into the area,

 05  so the likelihood of incidents might increase.  You

 06  are right, it is an iterative process that we just

 07  keep on top of.

 08          So I believe it's time for our Tesoro update.

 09  I believe Ms. Wraspir, are you going first or

 10  Ms. Talburt?

 11                MR. POSNER:  Chair Lynch, Staff has a

 12  number of updates.  What I would recommend, we have --

 13  first off we would like to start with an update on the

 14  EFSEC website, and then Sonia can give an update on

 15  the review of the application for site certification,

 16  SEPA and environmental permits.  And then I will give

 17  an update on our efforts concerning tribal

 18  consultation.  And then lastly, we will talk about the

 19  land use consistency.

 20                CHAIR LYNCH:  Ms. Wraspir, you can

 21  proceed whenever you are ready, or Ms. Talburt.

 22                MS. TALBURT:  Good afternoon, Chair

 23  Lynch, Councilmembers.  Kali and I would like to share

 24  with you today a resource that we hope will assist you

 25  in your evaluation of the EFSEC projects.

�0030

 01                CHAIR LYNCH:  Excuse me, I'm going to

 02  stop you just for a moment.  Councilmembers, if you

 03  feel a need to move your chair to be able to see these

 04  screens at all -- oh, that's right, we have these

 05  monitors here as well.  Please feel free to do what

 06  you need to do.

 07          Please go ahead.

 08                MS. TALBURT:  We hope that the website

 09  will help assist you in evaluation of EFSEC projects.

 10  So it's at www.efsec.wa.gov.  From the home page on

 11  the right side there is a link for projects under

 12  review.  Right now there's Tesoro/Savage.  And today

 13  we're going to look at the Tesoro/Savage pages.

 14          Before we go there, on the home page is the

 15  Permitted.  Below the Under Review section is a link

 16  for permitted projects and that's where the existing

 17  permitted projects are, and they have home pages like

 18  we'll see under Tesoro/Savage.

 19          This is the main Tesoro page.  There's a brief

 20  description of the project and applicant information,

 21  and there's a site map linked here for your review.

 22  And then back to the main Tesoro page.  Under the main

 23  page there is a space for records, and there are

 24  several links there to individual pages with subjects

 25  such as Application.
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 01          We're going to go to the application page.

 02  This page is designed based upon the original

 03  application tat was submitted in August of 2013.

 04  That's on the far left.  The green column is the

 05  amended sections by section that was submitted in

 06  January of 2014.  And then the changes are in the

 07  yellow column as incorporated.  These changes were

 08  initiated by the technical review of the August 13th

 09  application.

 10          The technical review was conducted by Cardno

 11  ENTRIX, EFSEC's consultant WDFW, Ecology and DAHP,

 12  Department of Archaeology and Historical Preservation.

 13          At the top of the original application and the

 14  top of the yellow column, the incorporated changes

 15  column, there are complete Volumes I and II versions.

 16  And then lower in the page there are by individual

 17  sections.

 18          I believe that you also all have a CD of this

 19  information electronically.

 20          So any questions on that?

 21          The main page, back to the records section.

 22  This is the scoping comments page.  The scoping

 23  comments are grouped in 100s.  Agency scoping comments

 24  are all 22 in one group.  Individual agency comments

 25  are at the bottom of the page.  There's an index of
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 01  commenters by last name, so you would open that up --

 02  sorry, I got ahead of her.

 03          At the top of the page.

 04          If you are looking for a specific comment by a

 05  specific individual, this is an index alphabetical by

 06  last name.  You would identify the comment number.

 07          Go back to the other page.

 08          Identify which group it would be in, so 17 --

 09  1719.  There.  And then there are all -- there's 200

 10  and some pages in this group, but there's 100 comments

 11  here.

 12          Back to the main page.  And the next page is

 13  public comments which is very similar to the scoping

 14  comments page.  This page doesn't have an index to

 15  tell you who the comment belongs to, as the scoping

 16  page does, and Staff will work on that if Council

 17  believes that will be an asset.  The land use link

 18  goes to a land use page.  Here there are links for the

 19  transcripts, the notices, as well as scans of the

 20  exhibits that were submitted in writing at the land

 21  use hearing.

 22          Back to the main Tesoro page, please.

 23          And then we have Recent Activities below

 24  Records.  Staff updates this section with activities

 25  on the project review.  It's also a quick link to
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 01  notices, scoping comment page and notices as they are

 02  processed.  And then at the bottom of all EFSEC web

 03  pages there is contact information.

 04          And back to the home page.  The home page has

 05  other useful information on it.  Midway down the

 06  right-hand side there's a calendar.  It lists upcoming

 07  important dates and the calendar has agendas for the

 08  meetings on it.

 09          And then the Project Highlights section on the

 10  home page, this is a snapshot of current and upcoming

 11  milestones for all the projects.  Staff posts notices

 12  and links to comments and other items that may be of

 13  particular interest to you.

 14          And then finally, the links on the left-hand

 15  side of the web site for more useful information.

 16          Thank you, Chair Lynch.

 17                CHAIR LYNCH:  Thank you.  Any questions

 18  for Ms. Talburt?

 19          Thank you.  That was helpful.

 20                MR. POSNER:  Chair Lynch, I would just

 21  like to also add one other thing that we have done

 22  over the last couple of weeks.  Kali and Tammy worked

 23  with me and we worked with the other appropriate state

 24  agencies to develop a list serve for the mailing list.

 25  That will help us to more efficiently provide
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 01  information for individuals who -- groups who are

 02  interested in this project.

 03          As you know, we have a -- we have quite a few

 04  people who are interested in this project and we

 05  believe this will be a more efficient way for us to

 06  get information out on upcoming meetings and

 07  activities associated with this project.

 08                CHAIR LYNCH:  In connection with that,

 09  Mr. Posner, my understanding is there has been a

 10  number of duplicates, in the hundreds or possibly even

 11  thousands that have been identified and removed; is

 12  that correct?

 13                MR. POSNER:  We have received quite a

 14  few.  I don't have the exact number, quite a few

 15  returns, requesting that people be taken off of the

 16  project mailing list.

 17                CHAIR LYNCH:  Thank you.

 18          So are we ready for Ms. Bumpus's update?  And

 19  you have a number of things that you are intending to

 20  cover.

 21                MS. BUMPUS:  Yes.  Thank you.  Good

 22  afternoon, Chair Lynch and councilmembers.  I do have

 23  a few areas that I would like to cover in the update

 24  today.  I'm going to break this apart into three

 25  areas.  The first will be a status update on the
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 01  application for site certification review.

 02          The second will be on the environmental

 03  review, the SEPA environmental review that's being

 04  done and what the status is and where we are on that.

 05          The third will be over permits that we have

 06  been working on for this project proposal.

 07          To start off for ASC review update, the first

 08  application, the first ASC EFSEC conducted, along with

 09  our consultant and other agencies, some technical

 10  review of the document and provided the comments to

 11  the applicant.  In January 2014, the revised

 12  application was submitted to EFSEC, taking into

 13  consideration our technical review comments on the

 14  first submittal.  And so we have picked that back up

 15  and are now reviewing the January ASC that was

 16  submitted.  Cardno ENTRIX has just finished their

 17  review, and we have a few other agencies that are also

 18  helping EFSEC with performing a technical review of

 19  that information for consistency with the comments.

 20          So before I move on to the second, does anyone

 21  have any questions about that update?

 22          Okay.  So for the SEPA environmental review

 23  update, EFSEC has requested the preliminary draft EIS

 24  from the applicant.  We would like to begin a gap

 25  analysis of the information that's in that document,
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 01  and the applicant has indicated that they will likely

 02  submit at least part of that in about two weeks.  So

 03  we're looking at around the end of July, possibly

 04  early August.  And we are expecting to receive

 05  chapters 1 through 4 right now.  That's the plan right

 06  now.

 07          And then the second part of the document would

 08  be handed over around two to three weeks following

 09  receiving Chapters 1 through 4.  And that would be

 10  Chapters 5, 6 and 7, and then 8, which is a references

 11  portion of the document.

 12                CHAIR LYNCH:  Excuse me, Ms. Bumpus.  So

 13  the request for this information was first made

 14  roughly when?

 15                MS. BUMPUS:  We requested the

 16  preliminary draft EIS from the applicant towards the

 17  middle, end of June.

 18                CHAIR LYNCH:  Now it looks like, at

 19  least at this point in time, the first chunk will be

 20  at the end of this month and then the remaining

 21  portion about the middle of August?

 22                MS. BUMPUS:  That's correct.

 23                CHAIR LYNCH:  Thank you.

 24                MS. BUMPUS:  And so I would like to go

 25  over just sort of how we see that playing out.  We
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 01  would receive Chapters 1 through 4, given that we do

 02  receive those.  We would do a gap analysis of the

 03  information, determine if any additional analysis

 04  needs to be done, update the Phase 2 technical scoping

 05  document with the methodologies and polish that to

 06  provide to the Council for review.  This way we get

 07  some feedback earlier rather than later.  We would do

 08  the same with the remaining chapters that we would

 09  receive.

 10                CHAIR LYNCH:  And the remaining chapters

 11  would more likely contain information about cumulative

 12  impacts, things like that?

 13                MS. BUMPUS:  That's right, Chapters 5, 6

 14  and 7 cover the vessel and rail analysis, the

 15  alternatives analysis and the cumulative impacts

 16  analysis.

 17          So just moving on.  For permits, currently

 18  EFSEC is working and has been working with Ecology on

 19  three permits.  The wastewater permits are for an NPDS

 20  stormwater construction permit and for an NPDS

 21  stormwater industrial permit.  Ecology reviewed the

 22  applications for those permits that were enclosed in

 23  the ASC and has provided comments on that requesting

 24  additional information which we will be requesting

 25  from the applicant shortly.

�0038

 01          For the air permit, we received an

 02  application, an NOC that Ecology has helped us with a

 03  review on.  And Ecology made an incompleteness

 04  determination and the applicant responded to that and

 05  provided some additional information.  And then at

 06  that point the applicant looked at some revisions to

 07  the facility.  And so essentially what we are waiting

 08  on right now is those revisions, which would be in

 09  Section 5, which are the air permits -- well, it's

 10  actually all the permits, but it contains the air

 11  permit application.  We are waiting for those

 12  revisions to be submitted so that an additional review

 13  can be done.

 14          That's I think basically all I have to cover

 15  the permits.  I can try to answer any questions you

 16  may have on any of those.

 17                CHAIR LYNCH:  Any questions for

 18  Ms. Bumpus on where we are in the process so far?

 19                MS. GREEN-TAYLOR:  Chair, I have a

 20  couple.

 21                CHAIR LYNCH:  Yes, Ms. Green-Taylor.

 22                MS. GREEN-TAYLOR:  What does NOC stand

 23  for, sorry?

 24                MS. BUMPUS:  Notice of construction.

 25                CHAIR LYNCH:  And do you just want to
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 01  describe quickly what that means?

 02                MS. BUMPUS:  So the notice of

 03  construction is to address the state air quality

 04  regulations, basically.  So Ecology is -- that's the

 05  reason why Ecology is helping do that review.

 06                MS. GREEN-TAYLOR:  And I guess I could

 07  use a little bit of instruction on how that -- the

 08  permit development process goes relative to our review

 09  of the project.  It sounds like those are working in

 10  parallel.

 11                MS. BUMPUS:  For the air permit it's a

 12  little less clear to me, but we do have a public

 13  comment period for these permits.  We will get to that

 14  point, and there could be comments and interest on the

 15  permit and we may have a hearing.  But I think it's

 16  more clear to me for the NPDS side, but I would have

 17  to get some clarification, some more information by

 18  looking at the regulations for how we would handle

 19  specifically the NOC, the air permit.

 20                CHAIR LYNCH:  Ms. Green-Taylor, so the

 21  permits are envisioned to be not part of the

 22  adjudication.  There's a question about the air permit

 23  at this time, but what -- so like any permit that's

 24  adopted, say by Ecology, they -- you have a proposed

 25  permit out there for comment, you have a fax sheet
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 01  that accompanies the permit.  People are allowed to --

 02  there are public comments on the proposed permit and

 03  then the Council would review those comments and then

 04  issue the permits.

 05          But as it is envisioned in the EFSEC process,

 06  that they are separate from the adjudication, but the

 07  air permit itself is not as clear-cut.  There might

 08  be, depending -- it might make more sense to have that

 09  part of the adjudication, we're not exactly sure at

 10  this point, but I guess -- yeah, I don't think I can

 11  really add much more to that.

 12                MS. GREEN-TAYLOR:  So I'm still feeling

 13  like I'm a little confused about the relationship

 14  between the permits that we are talking about and the

 15  site certification.

 16                CHAIR LYNCH:  You have different

 17  processes that the -- there's plenty of reason to be

 18  confused, first of all.  Anyone who looks at this

 19  EFSEC process scratches their head a little bit

 20  because you have a number of parallel processes that

 21  all meet up together at the end.  So you have the SEPA

 22  process that's being developed, so the environmental

 23  impact statement that comes together is generally not

 24  considered part of the adjudication.  You have the

 25  permits that are developed separately.  And then you

�0041

 01  have the adjudication process.  The adjudication

 02  process is dealing with -- it's like a minitrial.

 03  Well, it's like a -- it's adjudication, it's like a

 04  trial in front of the councilmembers, where we sit and

 05  make decisions on whether certain -- and decide a

 06  number of issues that have been brought to the

 07  Council.

 08          All of those come together at the end, and

 09  then the Council makes a recommendation to the

 10  governor based upon all of this information.  But

 11  they -- it is -- so there are parallel processes and

 12  Staff was just letting us know today where we are in

 13  these various processes.  It's not just all wrapped up

 14  tidy in a bow as you might think it would be.  It's

 15  just something that all comes together in the end that

 16  we consider.

 17                MS. GREEN-TAYLOR:  So the permits that

 18  are being developed don't actually take effect until

 19  after we make a recommendation to the governor and the

 20  governor then acts on our recommendation?

 21                CHAIR LYNCH:  That's a very good

 22  question.  Yes, the permits are tied directly to the

 23  project itself.  So the site certification agreement

 24  would have to be approved by the governor in order for

 25  the permits to take effect.

�0042

 01                MS. GREEN-TAYLOR:  Okay.  Thank you.

 02                CHAIR LYNCH:  Mr. Stephenson.

 03                MR. STEPHENSON:  Thank you, Mr. Chair.

 04  Maybe just a more assertive statement would help

 05  because I think Ms. Green-Taylor has a good question

 06  here.  So we've got multiple processes going on, and I

 07  would just like to hear from the Staff.  So we think

 08  between the permit and the adjudication and the site

 09  certification and the land use and the SEPA processes

 10  that we are going to address the many significant

 11  potential issues that we saw and have sometimes been

 12  raised by councilmembers through the process; is that

 13  right?

 14                MS. BUMPUS:  That's correct.  And I did

 15  just want to add, in the WAC that covers the NPDS for

 16  EFSEC, the process that's followed for getting to an

 17  issuance of a permit is very similar to what Ecology

 18  would do.  There's a draft permit.  Essentially

 19  there's a tentative determination made by the Council

 20  after a review has been done, which is where we are

 21  right now.  Right now Ecology is helping us do a

 22  review of the permit application, and we're in that

 23  phase where we are doing reviews, asking for more

 24  information to get a complete application so that we

 25  can move forward.  And then at that point, Council
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 01  would make a tentative determination which essentially

 02  gets you to a draft permit that you can then notice

 03  for and go out to comment on.  And if there is reason

 04  to have a hearing, you could have a hearing at that

 05  point.

 06          So not to go too far down that road, but it's

 07  very similar to how Ecology might handle the permit if

 08  not for EFSEC.

 09                MR. STEPHENSON:  And I would just like

 10  to add basically that the process is relatively clear.

 11  We have a separate track for permits like Sonia was

 12  describing, we have a separate track for the

 13  adjudication, which the application is basically

 14  center stage of, and then you have the SEPA process,

 15  which is essentially a third track.  They essentially

 16  move along independently to a certain degree, and then

 17  they come together at the end, which I think Sonia was

 18  alluding to, and Chair Lynch as well.

 19          Some of the uncertainty I believe is just as a

 20  result of the timing, when things are going to happen.

 21  You know, we are working closely with the applicant,

 22  so as far as getting the information we need, and then

 23  also in working with Ecology, mainly Ecology, our

 24  contractor.  So I think some of the lack of clarity is

 25  a result of not having specific time frames on some of
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 01  these things, so I just wanted to add my 2 cents.

 02                MS. GREEN-TAYLOR:  And I assume that the

 03  permits are subject to changes based on the final EIS

 04  and some of the other things that we will be

 05  reviewing; is that correct?

 06                MS. BUMPUS:  Yes.

 07                MS. GREEN-TAYLOR:  Thanks.

 08                CHAIR LYNCH:  Any other questions?

 09                MR. STOHR:  Yes.

 10                CHAIR LYNCH:  Mr. Stohr.

 11                MR. STOHR:  Ms. Bumpus, could you run

 12  out the time line for the EIS?  We will see a

 13  preliminary draft, versions 1 and 2, between now and

 14  middle of August, but what does it look like in terms

 15  of getting a draft EIS out for the public and our

 16  review?

 17                MR. POSNER:  I'll attempt to answer that

 18  question.  What I would say is that we don't have a

 19  clear time frame at this point.  Sonia mentioned

 20  earlier that we are expecting to get information from

 21  the applicant.  They have been putting together

 22  information which will serve as the basis for Chapters

 23  1 through 4.  Once we get that information, I think we

 24  will have a better understanding of what condition

 25  it's in, what gaps there are.  And then I think that
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 01  will help us kind of be able to establish a clearer

 02  time frame.

 03          But I'd say at this point, we don't really --

 04  we can't really say with a great deal of certainty in

 05  terms of timing when the draft EIS may be out for

 06  public comment.

 07                MR. STOHR:  The more gaps we see, the

 08  more work that would have to be done, the more time it

 09  would take.

 10                MS. BUMPUS:  Yes, exactly.

 11                MR. STOHR:  Thanks.

 12                CHAIR LYNCH:  And councilmembers might

 13  remember it's the draft EIS which is kind of the

 14  driver for the rest of the process, because we were

 15  not planning on -- because once you have the draft EIS

 16  out, then we are going to initiate the adjudicative

 17  process, which means the identification of the

 18  intervenors, the site visit, a number of those other

 19  things get started after the draft EIS is ready.  So

 20  that's the -- the big driver for this process is the

 21  draft EIS.

 22          Any other -- Mr. Stephenson.

 23                MR. STEPHENSON:  Thank you, Mr. Chair.

 24  That's a helpful summary, and I think what we are

 25  trying to get to is to make progress somehow towards
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 01  our duty of making a decision and a recommendation.

 02  And there's all of these processes that are going on,

 03  I think it was said three but I count more.  I'm

 04  seeing land use and site certification, SEPA and

 05  permitting and -- I'm missing something.  But there's

 06  all the processes moving forward, and what I just

 07  heard from Staff is that those things are covering the

 08  bases of what we have heard and what we have said in

 09  Council, and that's what I want to hear so that we can

 10  then start thinking about somehow to move forward.

 11                CHAIR LYNCH:  That's correct.  And like

 12  the adjudication, that will depend upon the issues

 13  that the parties identify that they want to have as

 14  issues in the case.  So it's -- but I think Council is

 15  familiar with probably what a lot of those issues will

 16  be just upon what the comments have been to the

 17  Council so far.

 18                MS. BUMPUS:  And just to address

 19  Mr. Stephenson's comment.  Stephen and I

 20  are sharing -- Mr. Posner and I are sharing the

 21  workload basically for this project.  I am handling

 22  the SEPA environmental review, the permits, the

 23  applications, technical review.  Those are all -- they

 24  are connected but they are all very separate also in

 25  their paths forward.  And then Mr. Posner will be
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 01  providing an update on the land use piece and that's

 02  something that he has continued to manage as we have

 03  been moving forward.

 04          So I think it -- you will continue probably to

 05  have information coming in in these updates from both

 06  of us on just these different pieces.

 07                CHAIR LYNCH:  Any other -- yes,

 08  Ms. Green-Taylor.

 09                MS. GREEN-TAYLOR:  Yes, thank you.  We

 10  are coming up on the one-year anniversary of when we

 11  first received the application.  Could you describe

 12  how and when we would go about deciding and

 13  implementing additional time for the process?

 14                MS. BUMPUS:  We are actually at that

 15  point now where we would work with the applicant for

 16  additional time to continue processing the

 17  application.

 18                CHAIR LYNCH:  In essence, the applicant

 19  would make a request of the Council for an extension

 20  of time.  That's my understanding.

 21                MS. BUMPUS:  That is mine also.

 22                CHAIR LYNCH:  Any further questions?

 23          Mr. Posner, you are going to update us on

 24  tribal consultations.

 25                MR. POSNER:  Yes, Chair Lynch.  I
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 01  thought -- and councilmembers.  I thought it would be

 02  helpful just to update Council on our efforts to

 03  include tribes in the process.

 04          There is what's referred to as a centennial

 05  accord plan.  The Washington Utilities and

 06  Transportation Commission has such a plan, and I

 07  believe most, if not all state agencies have a similar

 08  plan.  And one of the directives of that plan is for

 09  agencies to establish a government-to-government

 10  relationship with tribes and to consult with tribes on

 11  projects or areas that the tribes may be interested

 12  in.

 13          And to that effort, we have, at the Staff

 14  level, coordinated with a number of tribes.  We

 15  actually have 37 different tribes that are on the

 16  project mailing list for this project.  And of those,

 17  six individual tribes provided SEPA scoping comments.

 18  And I have personally spoken to representatives of

 19  each one of those tribes and offered to answer any

 20  questions they might have.  And, you know, basically

 21  gave them an opportunity to call me anytime if they

 22  have questions about the process.

 23          So we are very concerned about tribal input

 24  and I just wanted to make sure the Council is aware of

 25  that.
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 01                CHAIR LYNCH:  Thank you.  I appreciate

 02  the proactive approach that Staff is taking with the

 03  tribes, because we take our consultation

 04  responsibility with them very seriously and appreciate

 05  that you are out in front on this.

 06          Are we ready to talk about land use

 07  consistency at this point, then?

 08                MR. POSNER:  Yes, I believe so.  And

 09  just to give you sort of a quick overview of how we

 10  intend to have this discussion.  Ann Essko, our

 11  assistant attorney general, is going to start off with

 12  basically sort of a legal framework of what we are

 13  doing here or what the Council's obligations are in

 14  making a land use consistency determination.

 15          I will go ahead and just briefly summarize

 16  what we heard during the land use hearing, basically

 17  the testimony that we received from the applicant and

 18  from the City of Vancouver, and then we will make a

 19  Staff recommendation and a request for Council action.

 20                CHAIR LYNCH:  Thank you.

 21          Ms. Essko.

 22                MS. ESSKO:  Thank you.  This afternoon

 23  I'm going to present a suggested analysis that the

 24  Council could consider as it makes a land use decision

 25  following its May 28th land use public hearing.
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 01          The primary issue before the Council is

 02  whether the Vancouver Energy Distribution Terminal

 03  site is consistent and in compliance with the portions

 04  of the City of Vancouver's land use plan and zoning

 05  ordinances as those plans and ordinances meet the

 06  statutory definitions of those terms under EFSEC

 07  statutes.

 08          Again the Council's analysis concerns only the

 09  site of the project and not its operational and

 10  construction conditions.  The Council's analysis also

 11  only concerns the portion of the land use plan and

 12  zoning ordinances that fall within the statutory

 13  definitions.

 14          According to the Council's statutes and rules,

 15  the Council held a public hearing at which the local

 16  government had an opportunity to provide a certificate

 17  as prima fascia proof that the proposed site is

 18  consistent and in compliance with the plan and local

 19  land use provisions.

 20          As you know, the City did not do so, so the

 21  burden of proof remains with the project applicant,

 22  Tesoro/Savage, to prove that the site is consistent

 23  with the land use plans.  Again, the project's

 24  construction and operational conditions are not at

 25  issue at this time.
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 01          I want to talk briefly about why land use is

 02  called out and treated separately from the operational

 03  and construction conditions of the project.  This has

 04  to do with an artifact of the early creation of EFSEC.

 05          Early in the 1970s, EFSEC did not have the

 06  power to preempt local land use plans.  In other

 07  words, there would be a land use hearing to compare

 08  the site with the local land use provisions.  If they

 09  were inconsistent, that was fatal to the project, the

 10  project could not move forward.  During the 1970s, the

 11  legislature changed that provision so that EFSEC could

 12  preempt local land use plans as they are narrowly

 13  defined in the statute.  And the land use hearing

 14  remained as part of the EFSEC process.

 15          So you can see that while the land use hearing

 16  still remains a part of the process, it does not have

 17  the overwhelming significance that it did early in

 18  EFSEC's lifespan.

 19          Today the significance of the land use hearing

 20  is as a precursor to the Council's decision to preempt

 21  a narrowly defined set of land use provisions.  All of

 22  the other comprehensive plan provisions and ordinances

 23  have already been preempted by state law.

 24          So now I want to talk briefly about what

 25  portion of the City of Vancouver's land use provisions
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 01  are pertinent to the Council's comparison with the

 02  site.

 03          The statute defines land use plans as the

 04  comprehensive plan or land use element thereof adopted

 05  pursuant to one of the listed planning statutes.  If

 06  you want to look at the statutory citation, it's RCW

 07  80.50.020(14).

 08          EFSEC in the past has interpreted this statute

 09  as referring to the portions of the comprehensive plan

 10  that do two things and only two things.  That outline

 11  proposals for an area's development typically by

 12  assigning general uses such as housing to land

 13  segments and then specifying desired concentration and

 14  design goals.  In other words, again we are comparing

 15  the site, not the operational construction, conditions

 16  to a plan's proposals for an area development,

 17  typically dealing with uses divided up among land

 18  segments.

 19          If something in a comprehensive plan falls

 20  outside of this narrow definition, that is not part of

 21  the land use consistency decision before EFSEC.  Those

 22  other provisions of the comprehensive plan are

 23  important but they will be addressed later during the

 24  EFSEC process, through SEPA, through the adjudication

 25  and through the permitting process that Sonia has
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 01  already talked about.

 02          The statute also defines the sort of zoning

 03  ordinances that EFSEC is to be looking at in

 04  evaluating land use consistency.  The statute defines

 05  land use ordinances as those regulating the use of

 06  land.  And again, not everything in the city zoning

 07  ordinances meets this narrow definition.

 08          EFSEC has also interpreted this statute and

 09  said that it refers to those ordinances that regulate

 10  land by creating districts and restricting uses in the

 11  districts such as the number, size, location, type of

 12  structures and lot size in order to promote compatible

 13  uses.  Ordinances that do not meet this definition are

 14  important, but they do not fall within the narrow land

 15  use consistency decision that EFSEC is faced with now.

 16          So if the Council restricts its land use

 17  analysis to the site and excludes from its

 18  consideration the project's construction operational

 19  conditions, will the Council nonetheless consider

 20  those construction and operational conditions?  As I

 21  indicated earlier the answer to that question is yes.

 22  EFSEC will consider those important operational and

 23  construction conditions but it will not be through the

 24  land use process.

 25          A related question is if the Council restricts
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 01  its land use analysis by excluding consideration of

 02  land use provisions that do not meet the statutory

 03  definitions, will the Council nonetheless consider

 04  those substantive areas.  And the answer again is yes,

 05  EFSEC will consider the substantive areas addressed in

 06  the comp plan and zoning ordinances that are not part

 07  of the land use consistency analysis through SEPA,

 08  through the adjudication and through the permitting

 09  processes.

 10          The test that the Council applies to evaluate

 11  whether the site is consistent with local land use

 12  plans has been established by EFSEC president.  Under

 13  the test previously established by the Council, the

 14  Council considers whether the pertinent provisions of

 15  the city's comprehensive plan and zoning ordinances,

 16  quote, prohibit, unquote, the site expressly or by

 17  operation clearly, convincingly and unequivocally.  If

 18  the site is permitted either outright or

 19  conditionally, the site is consistent and in

 20  compliance.

 21          So once the Council applies that test to the

 22  pertinent portions of the land use provisions, the

 23  Council makes a finding of land use consistency.

 24          Following the Supreme Court's decision in the

 25  Friends case, which is the recent Supreme Court
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 01  decision about the Whistling Ridge Wind Farm project,

 02  the court held that the project need only be

 03  consistent with either the land use plans or the

 04  zoning ordinances.  It does not need to be consistent

 05  with both in order to be consistent and in compliance.

 06          In other words, if the pertinent land use

 07  provisions -- excuse me.  If the pertinent land use

 08  plan and zoning ordinances prohibit the site, the site

 09  is inconsistent and not in compliance.  In all other

 10  circumstances, the site is consistent and in

 11  compliance.

 12          So if the site is consistent with both, the

 13  comp plan and ordinances, the site is consistent.  If

 14  the site is consistent with either the comp plan or

 15  the zoning ordinances, the site is consistent.

 16          So that is the basic legal framework that I am

 17  suggesting based on EFSEC statute and EFSEC precedent

 18  and the Supreme Court's decision in Friends.

 19          Before I turn it over to Stephen for

 20  application to this particular project, does the

 21  Council have any questions?

 22                MR. SNODGRASS:  I do, Mr. Chair.

 23                CHAIR LYNCH:  Yes, Mr. Snodgrass.

 24                MR. SNODGRASS:  One quick question of

 25  law that I believe you talked about in the executive

�0056

 01  session in response to another question, but I just

 02  want to go a little bit further on it to make sure I

 03  understand the parameters, and this is in applying the

 04  basic test here of consistency.  Obviously one needs

 05  to be cognizant of what is proposed on the site in

 06  some manner.  And so would it be fair to say that the

 07  site consistency test is applied for an oil

 08  terminal -- on this site for an oil terminal of this

 09  general magnitude?

 10                MS. ESSKO:  The -- I believe the

 11  consistency test is applied for an oil terminal in

 12  general at sort of the 30,000 foot level.  The

 13  specifics of this particular oil terminal and its

 14  potential pros and cons are evaluated during the more

 15  detailed later analysis.  Again, remember the land use

 16  consistency forum is a single land use hearing at

 17  which no one need provide an expert witness, there's

 18  no discovery, nobody is cross-examined, there's no

 19  prefiled testimony.  It is a single public hearing.

 20          In my personal opinion, that is not well

 21  suited to evaluating complex technical and scientific

 22  issues around this particular site.  I believe that

 23  the statute is set up so that the multidisciplinary

 24  approach of SEPA, the adjudication where multiple

 25  parties hire witnesses and lawyers and everybody takes
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 01  their best shot at everybody else's evidence, and the

 02  rigorous permitting processes are the places where the

 03  specifics of this project are best evaluated to

 04  produce the most robust and defensible results.

 05                CHAIR LYNCH:  Any other questions of

 06  Ms. Essko before we turn it over to Mr. Posner?

 07          Mr. Stohr.

 08                MR. STOHR:  So if I'm understanding

 09  this, Ms. Essko, this is -- this decision we make

 10  about land consistency is one more around procedure

 11  than it is around an endorsement or a rejection of the

 12  project?  This is a fairly high level review of the

 13  site itself and whether the designation of this site

 14  is industrial, allows for the consideration of an oil

 15  transport facility at that location, and the pros and

 16  cons, the positives and negatives of this proposal

 17  will be dealt with vigorously but in other places?

 18                MS. ESSKO:  Yes, that's right.

 19                CHAIR LYNCH:  Mr. Stephenson, did you

 20  have a question?

 21                MR. STEPHENSON:  No.

 22                CHAIR LYNCH:  Thank you.

 23          Mr. Posner?

 24                MR. POSNER:  Thank you, Chair Lynch,

 25  councilmembers.  So leaving off of Ann's presentation,
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 01  just to summarize what we heard at the land use

 02  hearing and what was provided in testimony provided by

 03  the applicant and the City of Vancouver -- and by the

 04  way, all of this information is on our website, it has

 05  been on our website for a while now.  The land use

 06  hearing was on May 28th, so the exhibits that were

 07  submitted, which I'm basically quoting from, are on

 08  the website.

 09          First of all, I would like to just describe

 10  briefly what the applicant provided, just a quick

 11  general summary of the testimony they provided and

 12  their position on the proposed site.

 13          They believe -- and this is in their

 14  testimony -- that the site is consistent with the land

 15  use plan, heavy industrial subtype designation.  And

 16  that subtype is intended to include industrial

 17  manufacturing, service production for storage

 18  involving heavy truck, rail or marine traffic.

 19          They also provided testimony where they stated

 20  that they believed the site was consistent with the

 21  zoning ordinance, city municipal code, which is also

 22  heavy industrial.  And permitted uses under the zoning

 23  code include storage and movement of large quantities

 24  of materials or products associated with truck and/or

 25  rail traffic.
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 01          Also in their testimony was information

 02  concerning -- actually it was a -- not information,

 03  but it was a report, it was a draft determination of

 04  consistency and compliance which was prepared by Staff

 05  from the City of Vancouver, which concluded that the

 06  proposal was or could be conditioned and designed to

 07  be consistent with all City requirements.

 08          And then for the City, the City provided

 09  testimony that said the proposed site of the oil

 10  terminal is in an area designated as industrial by the

 11  comprehensive plan.  Further, they went on to say that

 12  the development of the proposed oil terminal is

 13  consistent with this designation.  They also said the

 14  site is zoned heavy industrial, and this particular

 15  zone is intended for intensive uses associated with

 16  shipping and storage.

 17          The uses provided within this zone are allowed

 18  outright.  The applicant has shown that the proposal

 19  meets the applicable standard.  That was part of the

 20  City's testimony.  They also said that they believe

 21  that the site may be inconsistent with a variety of

 22  community development policies and believes more

 23  information is needed before a decision should be

 24  made.

 25          Further, they said that the site may be

�0060

 01  inconsistent with certain elements in the land use

 02  plan, including economic development, housing and

 03  environmental policies.  And they requested that a

 04  decision be deferred until additional information is

 05  generated through the SEPA process.

 06          So Staff's summary and recommendation.  Staff

 07  believes that the proposed site may be permitted

 08  either outright or conditionally.  Therefore, the site

 09  is consistent and in compliance with the pertinent

 10  provisions of the comprehensive plan and zoning

 11  ordinances.  And Staff recommends that the Council

 12  direct Staff and our administrative law judge to

 13  prepare a draft order of land use consistency for the

 14  Council's consideration and approval.

 15                CHAIR LYNCH:  Any questions for

 16  Mr. Posner?

 17          I would like to open it up to discussion now

 18  amongst councilmembers.  I will lead off briefly.  I

 19  thought we would have a little bit of discussion

 20  before we took up the issue of bringing up a motion or

 21  not.

 22          I would have to agree with our AG's analysis,

 23  Ms. Essko, and our Staff, Mr. Posner's analysis of --

 24  just the focus on the fact that this is a very narrow

 25  decision that we are making today, a very narrow
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 01  decision.  We are not looking at off-site impacts, we

 02  are not looking at how to mitigate for those off-site

 03  impacts.  So things that were brought up by the City

 04  of Vancouver, like concerns, that they noted they were

 05  on sole source aquifer and they were concerned about

 06  stormwater contamination.

 07          We have a permit process with NPDS permits.

 08  There was concerns about service availability in case

 09  of spills or fire.  How are proposed neighborhoods and

 10  existing neighborhoods going to be affected by the

 11  scale and the potential impacts from such a project?

 12          These, as Ms. Essko and Mr. Posner said, will

 13  all be addressed in other parts of the -- of this

 14  EFSEC process, either through adjudication or through

 15  the permitting or through SEPA.  And approval of this

 16  land use consistency determination, the Council does

 17  that today, that does not by any means translate into

 18  an approval of the proposed project.  It's just a

 19  recognition that this project meets the very narrow

 20  question of what the Council is looking at today.

 21          And with that -- and I would also like to say

 22  that I have done quite a bit of, along with our AG,

 23  looking at the history of this particular statute, how

 24  EFSEC has interpreted it, the legislative history.

 25  And everything that I look at supports a very narrow
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 01  construction of this -- of this law.  And so we are

 02  actually talking about two things today, is whether --

 03  whether we should approve this proposed order.  And

 04  then the other question is should we defer further

 05  action until SEPA is -- there was a request by the

 06  City of Vancouver and some of the NGOs about, well,

 07  maybe we should just defer acting on this until SEPA

 08  is done.

 09          My concern with that is that that can

 10  potentially muddy the waters once you get into an

 11  adjudicatory proceeding and actually make it a little

 12  confusing as to what the legal analysis ultimately is.

 13  So my feeling is, is that we have enough information

 14  now to act on approving this land use consistency

 15  determination and still allow the issues that have

 16  been raised by the various parties in their comments

 17  to move forward at a later time in the process.

 18          So I would just like to open that up to other

 19  councilmembers.

 20          Yes, Mr. Snodgrass.

 21                MR. SNODGRASS:  I have sort of a

 22  question on that past history, either for Mr. Posner

 23  or for you, Chair.

 24          In looking briefly at the previous cases it

 25  appeared that -- particularly in the more modern
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 01  cases, in this century, it appeared that there are

 02  several under very different circumstances, for very

 03  perhaps different reasons, where the land use issue

 04  was not resolved until the final order.  I wanted I

 05  guess a sense of -- of what -- from either of you

 06  having looked at that record, is that the case, how

 07  many of those were there where it was not resolved

 08  until the final order or close thereof?

 09                CHAIR LYNCH:  Ms. Essko, do you want to

 10  address that?

 11                MS. ESSKO:  I could not tell from the

 12  face of the orders themselves and I wasn't

 13  representing EFSEC at the time, so I don't have any

 14  information separate from -- from what's on the face

 15  of the orders.

 16                CHAIR LYNCH:  Let me jump in a little

 17  bit.  Just the land use consistency determination

 18  itself was at one time held the same day as the

 19  general information hearing.  You might remember at

 20  the end of October when we -- this project was first

 21  presented to the public down in Vancouver, the land

 22  use consistency hearing was held the same day, so that

 23  strongly suggests that this level of review is at a

 24  very high level.  The legislature later decoupled it

 25  so that they didn't have to be held the same day.
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 01          Subsequent changes to the law, such as -- and

 02  there has been a little bit of confusion on the part

 03  of EFSEC at times, what should be considered or not

 04  considered.  The shoreline management provisions are a

 05  good example of where the Council wasn't always

 06  consistent in its determination.

 07          But when you look at the -- when GMA got added

 08  to the list of statutes that the Council looked at to

 09  see consistency with local land use planning and

 10  zoning -- well, GMA, as you know includes development

 11  regulations and there is a lot under the concept of

 12  development regulations including critical area

 13  ordinances.  That made us wonder, should Shoreline

 14  provisions be looked at.

 15          But if you look at the bill analyses that were

 16  prepared by Staff to the legislature at that time,

 17  there was no mention of an expanded scope of review at

 18  that time.  So it just -- in my mind it's a simple

 19  recognition that some jurisdictions plan under GMA,

 20  some still plan under the old 3670, so -- Chapter

 21  3670.  There was nothing that, in my mind, ever called

 22  for an expanded review of ordinances.

 23          Besides, if you had that situation come up, it

 24  would -- you would have a -- the odd situation of a --

 25  one jurisdiction that doesn't plan under GMA so the
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 01  Council would not be looking at their shoreline

 02  provisions, you would have another jurisdiction that

 03  did plan under GMA, and so if you pulled the

 04  development -- all of their development regulations

 05  you would look at their shoreline regulations.  I

 06  don't -- I don't think that sort of inconsistency was

 07  ever contemplated for EFSEC review.  I think it was

 08  always meant to be at a very high level.

 09          I hope that helps a little.

 10          Any further discussion?

 11                MR. SNODGRASS:  Would it be helpful very

 12  briefly to step through some of the Vancouver

 13  standards that I think are at issue here?  Not arguing

 14  one way or the other, but I think like just briefly

 15  share with the Council what are the Vancouver land use

 16  ordinances and the comprehensive plan?

 17                CHAIR LYNCH:  Please.  I don't know if

 18  you need to mention all of them.

 19                MR. SNODGRASS:  What I guess I want to

 20  convey is a sense of their scope.

 21                CHAIR LYNCH:  Yes.

 22                MR. SNODGRASS:  And I guess I am

 23  concerned with an unqualified finding of land use

 24  consistency because I believe all of the Vancouver

 25  comprehensive plan and a good deal of the Vancouver
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 01  zoning ordinances meet the statutory test of -- were

 02  adopted pursuant to the various ordinances that

 03  Ms. Essko cited.

 04          So the comprehensive plan briefly, it's about

 05  150 pages, it has, as most comprehensive plans do,

 06  several chapters running from the things you expect,

 07  capital facilities, the environment, housing, economic

 08  development, community development, essentially the

 09  land use element.  We even -- within the land use

 10  element it has policies that go with that.  For

 11  instance, one policy addresses sustainability.

 12  Another policy in the land use element addressing

 13  public health.

 14          All of the comprehensive plan was adopted

 15  whole cloth in 2001.  I believe all of it would be

 16  arguably found consistent with the site if we issued

 17  an unqualified finding land use consistency.  The

 18  zoning ordinance is several hundred pages.  I can pull

 19  it up here, it's three pages [sic] thick.  It's

 20  adopted over time in a more organic manner.  It has a

 21  purpose statement within it.  I can provide you the

 22  citation if you want.  It says that it is intended to

 23  be interpreted that to implement the comprehensive

 24  plan and also lead to Growth Management Act.

 25          I think arguably many portions of it, perhaps
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 01  that land use code includes the city's SEPA

 02  provisions, the city's shoreline management

 03  provisions, critical lands provisions, other

 04  nonenvironmental provisions such as off site impacts.

 05  I think arguably, most of those, perhaps with the

 06  exception of SEPA, would be found -- a finding -- an

 07  unqualified finding of site consistency could be

 08  argued to be a finding that the site is consistent

 09  with all of those.

 10          And so where I am going with this is not a

 11  concern of -- clearly there are aspects of this -- of

 12  what's on the table here, that both the City and

 13  applicant believe that the designation issues -- I'm

 14  concerned about the scope of an unqualified finding of

 15  land use consistency and what the implications of that

 16  are.

 17                CHAIR LYNCH:  Thank you, Mr. Snodgrass.

 18  I think what you have heard me say and Staff say so

 19  far, that we intend -- we interpret this to be a very

 20  narrow scope, and we would intend that the order --

 21  any order that go out from this Council be very narrow

 22  in scope.

 23          Things that you are mentioning in terms of

 24  what -- concerns by the City, just to go back to some

 25  things that Ms. Essko mentioned.  The nature of the
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 01  hearing itself I think guides a lot of interpretation

 02  of what's supposed -- of what's intended by it.  Much

 03  of the concerns that the City has is how -- under what

 04  conditions should this -- if this facility were to

 05  operate, what are the appropriate conditions or what

 06  are the off-site impacts, what are the things that can

 07  happen as a result of this facility being cited here?

 08  And those, as Ms. Essko said, are better left for a

 09  full hearing, where you would have both sides being

 10  able to bring the pros and cons for the Council to

 11  weigh, as opposed to -- this is almost like a summary

 12  judgment proceeding, where you are just looking at

 13  some basic provisions of the law and the facts as --

 14  applied to that law -- or the law applied to those

 15  facts.  It's just a very narrow decision that the

 16  Council would be making today.

 17          I hope that -- I certainly understand your

 18  concerns and the City's concerns.

 19                MR. SNODGRASS:  I think the intent is

 20  certainly appreciated.  It's just having a finding

 21  that reflects it in title and in verbiage, that

 22  narrowness.

 23                CHAIR LYNCH:  All right.  Very good.

 24          Any other discussion by councilmembers?

 25                MS. GREEN-TAYLOR:  Yes.
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 01                CHAIR LYNCH:  Yes, Ms. Green-Taylor.

 02                MS. GREEN-TAYLOR:  I just wanted to

 03  agree with Mr. Snodgrass's wish to make sure that the

 04  order conveys that narrowness of what we are agreeing

 05  is consistent and just making sure that that verbiage

 06  is in the order.

 07                CHAIR LYNCH:  Very good.  Thank you,

 08  Ms. Green-Taylor.

 09          Anybody else have anything?  I guess at this

 10  point I would just see if there is a motion to direct

 11  the Staff to prepare such an order.

 12                Mr. Stephenson.

 13                MR. STEPHENSON:  I'll take a crack at

 14  this.

 15          And I think it's going to need to be in a

 16  couple parts to capture what we have just heard.  So

 17  let me see if I can do this right.

 18          I will move that the Council direct EFSEC

 19  Staff to prepare an order -- is that right?  Yes --

 20  that says that this proposal for the Vancouver energy

 21  distribution terminal is consistent and compliant with

 22  the local land use plans and zoning ordinances.

 23          That's the first part.

 24          I think the second part needs to be that the

 25  order really has to include a statement that this
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 01  order doesn't preclude the significant potential

 02  complex issues from being raised during the -- I'm

 03  getting this right -- adjudication or permit or SEPA

 04  processes that are going on right now.

 05          And then the third part I think should be in

 06  there, which is -- we have heard a bunch of things and

 07  I hope I get this list right.  The order should

 08  include a statement that potential issues of

 09  significance have to include off-site impacts,

 10  shorelines, management, stormwater, critical area

 11  ordinances, service availability in the community in

 12  case of fire or spill, impacts on other neighborhoods,

 13  spill avoidance.  And that shouldn't be a completely

 14  inclusive list.

 15                CHAIR LYNCH:  Including but not limited

 16  to.

 17                MR. STEPHENSON:  Thank you for your

 18  friendly amendment.

 19                CHAIR LYNCH:  Thank you.

 20          Without trying repeat all of that --

 21                MR. STEPHENSON:  Because I couldn't if

 22  you wanted me to.

 23                CHAIR LYNCH:  -- do we have a second?

 24                MR. HAYES:  Yes, Chair, I will second

 25  that motion.
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 01                CHAIR LYNCH:  Mr. Hayes has seconded the

 02  motion.  All those in favor say aye.

 03                MULTIPLE VOICES:  Aye.

 04                CHAIR LYNCH:  Opposed.

 05                MR. SNODGRASS:  I will oppose.

 06                CHAIR LYNCH:  One opposed.

 07                MR. PAULSON:  Chair Lynch.

 08                CHAIR LYNCH:  Yes.

 09                MR. PAULSON:  I should say I do not have

 10  a vote on this and thus did not vote.

 11                CHAIR LYNCH:  You're right.  Thank you,

 12  Mr. Paulson.  The Port is a nonvoting member of the

 13  Council on this.  So having received a majority, the

 14  Council has directed the Staff to prepare such an

 15  order of consistency.

 16          We still have on our agenda today, Mr. Posner,

 17  do you want to just mention the first-quarter cost

 18  allocation?

 19                MR. POSNER:  Yes, thank you.  Chair

 20  Lynch, councilmembers, as we do at the beginning of

 21  every quarter, we recalculate our nondirect cost

 22  allocation for our projects.  Basically we look at

 23  past work for the last quarter and then projected work

 24  and then we come up with percentages that we believe

 25  reflect the work that will be done in the upcoming
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 01  quarter.  And then our -- EFSEC projects and

 02  applicants get charged a certain percentage of the

 03  overall nondirect costs, EFSEC nondirect costs.

 04          So for the first quarter of fiscal year 2015,

 05  which started July 1st, ends September 30th, the rates

 06  are:  Kittitas Valley Wind Power project 5 percent;

 07  Wild Horse, 7 percent; Columbia Generating Station,

 08  20 percent; the WNP 1 and 4 site, 3 percent; Whistling

 09  Ridge Energy Project, 3 percent; the Satsop Combustion

 10  Turbine project is 9 percent; Chehalis Generation is

 11  9 percent, Desert Claim Wind Power Project is 2

 12  percent; BP Cogeneration Project is 2 percent; Grays

 13  Harbor Energy Project is 3 percent; Tesoro/Savage is

 14  37 percent.

 15          And that concludes my presentation.

 16                CHAIR LYNCH:  Thank you, Mr. Posner.

 17  Before adjourning, I wanted to thank the

 18  councilmembers and the Staff for their hard work on

 19  this land use consistency determination.  I know that

 20  you all spent a lot of time looking at this, asking

 21  questions, making us dig deep as to an understanding

 22  of the law.  So I appreciate all the hard work that

 23  you all put into this.

 24          And with that, no further business in front of

 25  the Council, we are adjourned.
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 01                (Executive session adjourned 3:10 p.m.)
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