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1 d ynpi a, Washi ngton, Novenber 21, 2014
2 10: 00 a. m

3 - 000-

4

5 PROCEEDI NGS

6

7 (The foll owi ng proceedings were digitally

8| recorded and transcribed subsequently by Mary M
9| Paradise, court reporter.)

10
11 CHAI RVAN LYNCH: We're going to go ahead

121 and get started. Sorry for interrupting. W're

13| going to go ahead and get started now It is five
141 mnutes after 10:00. It is Friday, Novenber 21st,
15| 2014, and we are in a special session to consider a
16 | declaratory -- a petition for declaratory order

171 that was filed with counsel from Earthjustice.

18 At this point intinm, we'll be going into

19 | executive session pursuant to RCW42.30 110(1) (i)

20| to discuss potential agency litigation, and we w ||
21| be back at 10:35. Thank you.

22 (The above recorded proceedi ngs concl uded
23| at 10:10 a.m)

24

25
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1 (The foll owi ng proceedi ngs were reported
2| in front of Mary M Paradise, court reporter.)

3

4 CHAI RMAN LYNCH: This is Bill Lynch. W

S| are in the special neeting regarding the petition
6| for declaratory order that was filed with counsel
71 fromthe Earthjustice on behalf of the Quinault

8| Indian Nation regarding the Westway Term nal and
91 InperiumTermnal, and we i medi ately went into

10 executive session.

11 It isalittle bit after 10:35. W need a
121 little bit nore tinme in our executive session, so
13| we wll be comng back in 15 m nutes. Thank you.

14 (A short recess was then taken.)

15 CHAI RMAN LYNCH. We are back. This is the
16 | special neeting of the Energy Facility Site

171 Eval uation Council, Friday, Novenber 21st. It is a
18| little bit before 11:00 AM and just for those of

191 you who are just joining us now, the council

20| convened at a little bit after 10:00 o'clock this
21| norning, and for the purpose of discussing the

22| petition for declaratory order that was filed by
23| FEarthjustice on behalf of -- on behalf of the

24 | Quinault Indian Nation.

25 The petition for declaratory order is in

BUELL REALTIME REPORTING, LLC 206 287 9066 Page: 4



Verbatim Transcript of Special Meeting

1] respect to the Westway Term nal and | nperium

2| Termnal in Gays Harbor, and the council al nost

3| imediately went into executive session. W

4| extended our executive session, and now we're back,
5| and we went into executive session pursuant to RCW
6| 42.30 110(1)(i), which is to discuss potenti al

7| agency litigation, as allowed under that section.

8 And | neglected to have our staff call the

9| roll at the commencenent of the special neeting, so

10| if staff could please call the roll at this tine.
11 M5. MASTRO. Departnent of Commerce.

12 M5. GREEN TAYLOR Liz Green Tayl or here.
13 M5. MASTRO. Departnent of Ecol ogy.

14 VR. STEPHENSON: égifﬁ St ephenson here.
15 M5. MASTRO. Fish and Wldlife.

16 MR. STOHR  Joe Stohr here.

17 M5. MASTRO. Departnent of Natural

18 Resour ces.

19 SMTH.  Lily Smth here.

IVB.
20 M5. MASTRO. Uilities and transportation

21 Conm ssi on.

22 MR. MOSS. Dennis Mdss is here.
23 M5. MASTRO. Chair, there is a quorum
24 CHAI RVAN LYNCH: Thank you. And under RCW

25 34.05 240, which is a section under the
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11 Adm nistrative Procedure Act pertaining to

2| declaratory orders, under sub 5 of that section, it
3| sets forth a nunber of options for an agency to

4| pursue, once a declaratory order has been filed,

S| and it states that wwthin -- under sub 5, wthin 30
6| days after receipt of a petition for a declaratory
7| order, an agency, in witing, shall do one of the
8| following, and it lists four different options.

9 And | the thing that nakes the npbst sense
10| for the council to do is to pursue option B, which
111 is to set the matter for specified proceedings to
121 be held no nore than 90 days after receipt of the
13| petition. And how | envision this happening is

141 that we would have an early deadline to have people
151 file, if they have any objections to the council

16 | issuing a declaratory order, because under sub 7 of
171 that same RCW34.05 240, it states that an agency
18| may not enter a declaratory order that would

19| substantially prejudice the rights of a person who
20| woul d be a necessary party and who does not consent
21 in witing to the determnation of the matter by a
22 | declaratory order proceedi ng.

23 So ny thoughts are is that we woul d

24| establish a schedule, first of all, for filing

25| objections to the declaratory order. (bjections
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11 would be filed by Decenber 12th, and by that -- and
2| as part of the request for us not to make a

3| determnation on this matter, we woul d expect the
4| person filing this to also state why they

S| constitute a necessary party to this proceeding.
6 Any response to that would be -- have to
7| be filed and served by Decenber 17th, and a reply
8 | would be due Decenber 22nd.

9 Assum ng that no objections have been

10| filed to ESFEC i ssuing a declaratory order, we

111 woul d establish a schedule for briefing for this

12| particular issue with oral argunent being held

13| February 2nd before the council. So | would
141 imagine setting a deadline in early January for the
151 initial brief, assumng that it would be

16 | Earthjustice filing the initial brief, saying why
171 they -- why the council should act and why we do
18 | have jurisdiction over this issue. Ten days woul d
19| be -- would be provided for a response, and five

20| days for a reply.

21 So we -- so we'd be essentially handling
22| this as a -- a notion for summary judgnent. And so
23| what we will be doing later today is be issuing a

24| press release and also providing a nmailer that

25| sends out the schedule so that people who weren't
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1] able to attend the hearing or listen in on the

2| hearing would have a sense of howto -- how the
3| council intends to proceed.
4 And at this point intinme, | would like to

S| open it up to other council nenbers to see if they

6| have any comments on this proposal.

7 M5. GREEN TAYLOR  Chair?

8 CHAI RVAN LYNCH: Yes, Ms. Green Tayl or

9 M5. GREEN TAYLOR |'mvery nuch in favor
10| of the proposal to exercise option 5(b). | think

111 there are sufficient questions raised in the

12| petition that we are not able to exam ne in detail
13| without further testinony, and so | -- | definitely
141 would like to hear nore fromthe interested

15| parties.

16 CHAI RVAN LYNCH:  Thank you.

17 MR. MOSS: Chairman Lynch, | would like to
18 | acknowl edge for the record that due to unfortunate
191 circunstances, | was unable to join the council

20 until late, in its executive session today, and did

21| not hear the full discussion during that session.
22| So it's ny -- | just want to alert you that it

23| would be ny intention to abstain fromany vote on
24| any notion that's nade in this natter.

25 CHAI RVAN LYNCH: Thank you, M. Mss. Any
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11 other coments? Yes, Ms. Smith.

2 M5. SMTH. Chair, |'mcurious whether an

3| objector would need to denonstrate that they were a
4| just and necessary party, or also, a necessary

5| party that would have rights that woul d be

6| substantially prejudiced under the statute.

7 CHAI RVAN LYNCH: Correct. You're exactly

8| right. They would have to neet the requirenents of
9| -- of subsection 7. | was trying to shorthand it a
101 little bit, but you are correct in your

11 obser vati on.

12 M5. SMTH. Thank you. | understand.
13 CHAI RVAN LYNCH:  Any ot her comrents?
141 Well, at this point intinme, | would entertain a

15| potion that the council proceed pursuant to RCW
16 | 34.05 240(5)(b), which is that we would be setting
171 this matter for specified proceedings to be held no

18| nore than 90 days after receipt of the petition.

19 MR. STEPHENSON: | will so nove.

20 CHAI RMAN LYNCH: It's been noved that we
21| pursue 34.05 240(5)(b). Do | have a second?

22 M5. GREEN TAYLOR: |I'Ill second that

23 not i on.
24 CHAl RMAN LYNCH: It's been nobved and

25| seconded that we address the petition for
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11 declaratory order pursuant to 34.05 240(5)(b). All

2| those in favor say aye.

3 MS. SMTH: Aye.

4 MR STEPHENSON:  Aye.

S M5. GREEN TAYLOR  Aye.

6 MR STOHR  Aye.

7 CHAl RVAN LYNCH:  Opposed?

8 UNI DENTI FI ED VO CE: Opposed.

9 CHAI RVAN LYNCH: And abst ai ni ng?

10 MR MOSS: |'Il abstain.

11 CHAI RVAN LYNCH: The notion passes, and we
121 will be devel oping a schedule for public disbursal

13| alittle bit later.

14 Do we have any further business in front
15| of us today? Hearing none, we are adjourned.

16 | Thank you.

17 (The proceedi ngs concluded at 11:08 a.m)
18

19
20
21
22
23
24

25
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1

2 CERTI FI CATE
3
4| STATE OF WASHI NGTON
5| COUNTY OF KING

7 |, Mary M Paradise, a Certified Shorthand
8| Reporter in and for the State of Washi ngton, do

91 hereby certify that the foregoing transcript of the
10 | proceedi ngs of the EFSEC Special Meeting is true

11| and accurate to the best of ny know edge, skill and
12| ability.

13
14 | N WTNESS WHERECF, | have hereunto set ny

151 hand this 25th day of Novenber, 2014.
16

17
18

19

20 MARY M PARADI SE, CSR
21

22
23
24

25
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 01              Olympia, Washington, November 21, 2014

 02                          10:00 a.m.

 03                           -o0o-

 04  

 05                    P R O C E E D I N G S

 06  

 07      (The following proceedings were digitally

 08  recorded and transcribed subsequently by Mary M.

 09  Paradise, court reporter.)

 10  

 11          CHAIRMAN LYNCH:  We're going to go ahead

 12  and get started.  Sorry for interrupting.  We're

 13  going to go ahead and get started now.  It is five

 14  minutes after 10:00.  It is Friday, November 21st,

 15  2014, and we are in a special session to consider a

 16  declaratory -- a petition for declaratory order

 17  that was filed with counsel from Earthjustice.

 18      At this point in time, we'll be going into

 19  executive session pursuant to RCW 42.30 110(1)(i)

 20  to discuss potential agency litigation, and we will

 21  be back at 10:35.  Thank you.

 22          (The above recorded proceedings concluded

 23  at 10:10 a.m.)

 24  

 25  
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 01          (The following proceedings were reported

 02  in front of Mary M. Paradise, court reporter.)

 03  

 04          CHAIRMAN LYNCH:  This is Bill Lynch.  We

 05  are in the special meeting regarding the petition

 06  for declaratory order that was filed with counsel

 07  from the Earthjustice on behalf of the Quinault

 08  Indian Nation regarding the Westway Terminal and

 09  Imperium Terminal, and we immediately went into

 10  executive session.

 11          It is a little bit after 10:35.  We need a

 12  little bit more time in our executive session, so

 13  we will be coming back in 15 minutes.  Thank you.

 14          (A short recess was then taken.)

 15          CHAIRMAN LYNCH:  We are back.  This is the

 16  special meeting of the Energy Facility Site

 17  Evaluation Council, Friday, November 21st.  It is a

 18  little bit before 11:00 AM, and just for those of

 19  you who are just joining us now, the council

 20  convened at a little bit after 10:00 o'clock this

 21  morning, and for the purpose of discussing the

 22  petition for declaratory order that was filed by

 23  Earthjustice on behalf of -- on behalf of the

 24  Quinault Indian Nation.

 25          The petition for declaratory order is in

�0005

 01  respect to the Westway Terminal and Imperium

 02  Terminal in Grays Harbor, and the council almost

 03  immediately went into executive session.  We

 04  extended our executive session, and now we're back,

 05  and we went into executive session pursuant to RCW

 06  42.30 110(1)(i), which is to discuss potential

 07  agency litigation, as allowed under that section.

 08          And I neglected to have our staff call the

 09  roll at the commencement of the special meeting, so

 10  if staff could please call the roll at this time.

 11          MS. MASTRO:  Department of Commerce.

 12          MS. GREEN TAYLOR:  Liz Green Taylor here.

 13          MS. MASTRO:  Department of Ecology.

 14          MR. STEPHENSON:  Colin Stephenson here.

 15          MS. MASTRO:  Fish and Wildlife.

 16          MR. STOHR:  Joe Stohr here.

 17          MS. MASTRO:  Department of Natural

 18  Resources.

 19          MS. SMITH:  Lily Smith here.

 20          MS. MASTRO:  Utilities and transportation

 21  Commission.

 22          MR. MOSS:  Dennis Moss is here.

 23          MS. MASTRO:  Chair, there is a quorum.

 24          CHAIRMAN LYNCH:  Thank you.  And under RCW

 25  34.05 240, which is a section under the
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 01  Administrative Procedure Act pertaining to

 02  declaratory orders, under sub 5 of that section, it

 03  sets forth a number of options for an agency to

 04  pursue, once a declaratory order has been filed,

 05  and it states that within -- under sub 5, within 30

 06  days after receipt of a petition for a declaratory

 07  order, an agency, in writing, shall do one of the

 08  following, and it lists four different options.

 09          And I the thing that makes the most sense

 10  for the council to do is to pursue option B, which

 11  is to set the matter for specified proceedings to

 12  be held no more than 90 days after receipt of the

 13  petition.  And how I envision this happening is

 14  that we would have an early deadline to have people

 15  file, if they have any objections to the council

 16  issuing a declaratory order, because under sub 7 of

 17  that same RCW 34.05 240, it states that an agency

 18  may not enter a declaratory order that would

 19  substantially prejudice the rights of a person who

 20  would be a necessary party and who does not consent

 21  in writing to the determination of the matter by a

 22  declaratory order proceeding.

 23          So my thoughts are is that we would

 24  establish a schedule, first of all, for filing

 25  objections to the declaratory order.  Objections
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 01  would be filed by December 12th, and by that -- and

 02  as part of the request for us not to make a

 03  determination on this matter, we would expect the

 04  person filing this to also state why they

 05  constitute a necessary party to this proceeding.

 06          Any response to that would be -- have to

 07  be filed and served by December 17th, and a reply

 08  would be due December 22nd.

 09          Assuming that no objections have been

 10  filed to ESFEC issuing a declaratory order, we

 11  would establish a schedule for briefing for this

 12  particular issue with oral argument being held

 13  February 2nd before the council.  So I would

 14  imagine setting a deadline in early January for the

 15  initial brief, assuming that it would be

 16  Earthjustice filing the initial brief, saying why

 17  they -- why the council should act and why we do

 18  have jurisdiction over this issue.  Ten days would

 19  be -- would be provided for a response, and five

 20  days for a reply.

 21          So we -- so we'd be essentially handling

 22  this as a -- a motion for summary judgment.  And so

 23  what we will be doing later today is be issuing a

 24  press release and also providing a mailer that

 25  sends out the schedule so that people who weren't
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 01  able to attend the hearing or listen in on the

 02  hearing would have a sense of how to -- how the

 03  council intends to proceed.

 04          And at this point in time, I would like to

 05  open it up to other council members to see if they

 06  have any comments on this proposal.

 07          MS. GREEN TAYLOR:  Chair?

 08          CHAIRMAN LYNCH:  Yes, Ms. Green Taylor

 09          MS. GREEN TAYLOR:  I'm very much in favor

 10  of the proposal to exercise option 5(b).  I think

 11  there are sufficient questions raised in the

 12  petition that we are not able to examine in detail

 13  without further testimony, and so I -- I definitely

 14  would like to hear more from the interested

 15  parties.

 16          CHAIRMAN LYNCH:  Thank you.

 17          MR. MOSS:  Chairman Lynch, I would like to

 18  acknowledge for the record that due to unfortunate

 19  circumstances, I was unable to join the council

 20  until late, in its executive session today, and did

 21  not hear the full discussion during that session.

 22  So it's my -- I just want to alert you that it

 23  would be my intention to abstain from any vote on

 24  any motion that's made in this matter.

 25          CHAIRMAN LYNCH:  Thank you, Mr. Moss.  Any
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 01  other comments?  Yes, Ms. Smith.

 02          MS. SMITH:  Chair, I'm curious whether an

 03  objector would need to demonstrate that they were a

 04  just and necessary party, or also, a necessary

 05  party that would have rights that would be

 06  substantially prejudiced under the statute.

 07          CHAIRMAN LYNCH:  Correct.  You're exactly

 08  right.  They would have to meet the requirements of

 09  -- of subsection 7.  I was trying to shorthand it a

 10  little bit, but you are correct in your

 11  observation.

 12          MS. SMITH:  Thank you.  I understand.

 13          CHAIRMAN LYNCH:  Any other comments?

 14  Well, at this point in time, I would entertain a

 15  motion that the council proceed pursuant to RCW

 16  34.05 240(5)(b), which is that we would be setting

 17  this matter for specified proceedings to be held no

 18  more than 90 days after receipt of the petition.

 19          MR. STEPHENSON:  I will so move.

 20          CHAIRMAN LYNCH:  It's been moved that we

 21  pursue 34.05 240(5)(b).  Do I have a second?

 22          MS. GREEN TAYLOR:  I'll second that

 23  motion.

 24          CHAIRMAN LYNCH:  It's been moved and

 25  seconded that we address the petition for
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 01  declaratory order pursuant to 34.05 240(5)(b).  All

 02  those in favor say aye.

 03          MS. SMITH:  Aye.

 04          MR. STEPHENSON:  Aye.

 05          MS. GREEN TAYLOR:  Aye.

 06          MR. STOHR:  Aye.

 07          CHAIRMAN LYNCH:  Opposed?

 08          UNIDENTIFIED VOICE:  Opposed.

 09          CHAIRMAN LYNCH:  And abstaining?

 10          MR. MOSS:  I'll abstain.

 11          CHAIRMAN LYNCH:  The motion passes, and we

 12  will be developing a schedule for public disbursal

 13  a little bit later.

 14          Do we have any further business in front

 15  of us today?  Hearing none, we are adjourned.

 16  Thank you.

 17          (The proceedings concluded at 11:08 a.m.)

 18  

 19  

 20  

 21  

 22  

 23  

 24  

 25  
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 01  

 02                       C E R T I F I C A T E

 03  

 04  STATE OF WASHINGTON

 05  COUNTY OF KING

 06  

 07          I, Mary M. Paradise, a Certified Shorthand

 08  Reporter in and for the State of Washington, do

 09  hereby certify that the foregoing transcript of the

 10  proceedings of the EFSEC Special Meeting is true

 11  and accurate to the best of my knowledge, skill and

 12  ability.

 13  

 14          IN WITNESS WHEREOF, I have hereunto set my

 15  hand this 25th day of November, 2014.

 16  

 17  

 18  

 19                       ______________________________

 20                       MARY M. PARADISE, CSR

 21  
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