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BE | T REMEMBERED t hat on Fri day,
August 4, 2023, before Terilynn Sinons, Certified Court
Reporter, CCR, RMR CRR CLR

VWHEREUPON, the foll ow ng proceedi ngs
were had, to wt:

<KL L L >>3>>>>

HEARI NG EXAM NER:  This is Judge Torem
for the record, and we're going to call together our
fourth prehearing conference order in the matter of Horse
Heaven Wnd Farm LLC.

There was a notice tal ked about when we were | ast
together |ast week, and it went out earlier this week, if
not yesterday.

What | wanted to do today is pick up where we |eft
off. I think it was on July 25th was our | ast
conf er ence.

The purpose of today was really to talk a little bit
nore about the scheduling of evidence, particularly in
light of the order | issued, | think it was Monday
nmorni ng, regarding the striking of sone of the w tness
testinmony for Tri-Cties CA RES.

There was a nunber of e-nmmils that cane in today,
and, frankly, | have not read the ones that cane in
today. |It's been one of those days, and |'mjust getting

time to do this today.
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So I'mgoing to turn to the applicant first, and |
know, Ms. Stavitsky, one of those e-nmmils was yours, and
it |ooked like it was about exactly this topic that we
were going to tal k about, how to schedule the w tnesses,
so l'mtrying to find that one now.

MR, MCMAHAN:.  Thank you, Your Honor.
Ti m McMahan here.
Ms. Stavitsky is out of office. | do have ny
col l eague, Em |y Schinel pfenig, with ne today.

HEARI NG EXAM NER: G eat .

So I"'mlooking at an e-mail, | think, that went
fromMs. Stavitsky back to you on August 3rd, at
9:59 a.m, or thereabouts.

Wiy don't you sunmarize for the record what your
I nteractions had been.

| think it looks like there was sone e-nmail
exchanges that go back to Wdnesday, August 2nd, that
Ms. Stavitsky sent ny way for suggestion, based on
Wi tness availability and how to do things.

MR MCMAHAN:  Yes. So we spent a
fair bit of tinme-- | would credit Ms. Stavitsky for
this-- a fair bit of time working with all of the
parties to try to identify the witnesses that we woul d
be calling, the tinme that would likely be involved with

each of the wtnesses, both for original testinony,

253.627.6401 BA schedule @balitigation.com
O LITIGATION SERVICES




© 00 N o o B~ W N P

N D N D DNMNMNDN P P PP PR R R R
o A W N P O © 00 N O O b W N B+, O

Energy Facility Site Evaluation Council

Horse Heavin Adjudication, Prehearing Conference - August 04, 2023 Page 5

cross-exam nation, rebuttal.

We group theminto a series of groups, including
the first batch was | and use, and, Your Honor, | know
you had intended | and use to go first, so we grouped the
W t nesses together for |and use, and then the next group
on the environnental physical inpacts wildlife and
habitat, and that constituted nost |ikely a two-day
scenario to nove through those wi tnesses, and then a
third day for visual, a fourth day for other physical
I npacts, and then cultural archeol ogi cal resource
I npacts, and that's sonething we are going to need to
tal k about because there is a scheduling availability
I ssue for one of those w tnesses.

In any event, we sent the schedule out, | believe
we copi ed you, Your Honor, and all of the parties, and |
woul d say it was an early productive exercise, but we
haven't heard back since m dweek on whether there were
any changes to the schedul e that we-- and information
t hat we proposed.

HEARI NG EXAM NER: Ckay. Let's take
a look at the first acts that you tal ked about, August
14t h, 15th, and 16t h.

So originally last time we had thought |and use

m ght take one day and then the environnental physical

i ssues woul d take two.
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Sounds |i ke we are expanding |land use by a half a

day just to be sure; is that correct?
MR. MCMAHAN:  Well, | nmean, | tend to

believe we can still get through |and use in one day,

but I-- you know, | would be happy to hear from others.
HEARI NG EXAM NER:  Ckay. So if that

does happen, we would have the full two days-- well, one

and a half days to get through nore of the environnental
and physi cal pieces.

It | ooks |ike the carryover on that would be until
Thursday or Friday, the last two days that we certainly
didn't have anything di scussed as prearranged for
t hose-- the end of the second week of hearing.

M. MMhan, does that sound right for those first
coupl e of topics?

MR. MCMAHAN:  Yes, | believe so.

HEARI NG EXAM NER:  And the tri bal
testinony then fromthe Yakama Nati on woul d be on
Monday, the 21st.

Fromthis schedule it |ooked Iike the soci oeconom c
woul d be those next two days, and then whatever we need
on the last two topics, cunulative inpacts, that's not
al ready covered in soci oeconom c, and then the
deconm ssi oni ng piece as well.

Ckay. I'mtracking with that.
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Anyt hing el se the applicant wants nme to know on
those itens?

MR. MCMAHAN:  No, Your Honor. Thank
you.

HEARI NG EXAM NER:  Let ne turn to
Ms. Voel ckers next. It |looks |ike she was the next on
the e-mail chain.

Ms. Voel ckers, anything else to comment,
particularly on anything we need to do on Monday, the
21st, for the Yakama Nation testinony?

M5. VCOELCKERS: Thank you, Your
Honor .

We can-- Shona Voel ckers for Yakama Nati on.

We can accommopbdate the proposal to have
ar chaeol ogi cal and cultural resources all addressed on
Monday.

| guess ny additional coment is that we'd still
prefer to have the environnental inpacts as close
together as possible and to finish the wildlife after
that, but | think given the really helpful clarification
from M. MMhan the other day that the applicants is no
| onger proposing supplenental testinony fromits
Wi tnesses, | would like to suggest that it mght be nore
hel pful to go back to that original |ist that
Ms. Stavitsky had e-nmmil ed Tuesday that has those tine
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estimates and see if we really need to totally rearrange
or if we can just-- given the clarification, | would
agree wwth M. MMhan that | and use probably coul d
happen in one day, so | don't know that we need to
rearrange the entire schedul e | ooking at that original
conprehensi ve wtness |ist.
We do have other thoughts on that list, but that's
all I have for nowin terns of the overall order.
HEARI NG EXAM NER:  Ckay. Thank you.
Ms. Reyneveld, if you're on the |Iine, does counsel
for the environnent have any comment on the schedul e as
we' re tal king today?
M5. REYNEVELD: W don't. The
schedul e as proposed works for counsel for the
envi ronnent .
HEARI NG EXAM NER:  Ckay. Let ne turn
back to Benton County.
Wo is on the line for Benton County? | didn't see
when | was limted on Teans.
M5. FOSTER  This is Aziza Foster for
Bent on County.
HEARI NG EXAM NER:  Ms. Foster, good
af t ernoon.
M5. FOSTER  Good afternoon, Your
Honor .
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HEARI NG EXAM NER.  Did the
pre-hearing deadline go okay for you?
M5. FOSTER  Yes.
HEARI NG EXAM NER:  Perfect.
Al right. Wat are the County's views on the
schedule as it stands?

M5. FOSTER  Yeah, the County, |
guess, has a clarifying question if it may, Your Honor.

The County just wanted to know, | guess, the
procedure or what is going to be done if, you know, a
party had submtted direct testinony but then just based
upon the devel opnent of the issues didn't anticipate or
intend to call that witness for |live testinony.

"1l just give an exanpl e:

Benton County did not intend to call M. Cook
(phonetic) for any live testinony, but it then saw
through this witness list that the parties intended to
cross-exam ne her, so Benton County was just kind of
wondering the procedure on that.

HEARI NG EXAM NER:  Well, | wll tell
you the procedure would be if that testinony is to be
offered and it's sworn testinony as opposed to public
comrent, it's subject to cross-exam nation.

M5. FOSTER Okay. And on that--

that's what | assuned you woul d say, Your Honor. W
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just wanted clarification on that.

On that grounds then, yeah, Benton County agrees
with all the statenents that have been made in regards
to the order of the schedul e.

HEARI NG EXAM NER: Ckay. Yeah, and
t hese hearings, for anybody but the applicant's counsel,
| think, are likely fairly new

There may have been sone of you-- | think

M. Aranburu has participated in EFSEC heari ngs before,
but, again, the testinony that's pre-filed hasn't been
admtted into evidence yet and typically is adopted by
the wtness verbally, and then after that, when the
wWitness is sworn, and the testinony is adopted, then
they're tendered for cross-exam nation by any of the
ot her parties, and sonme of you wll have
cross-exam nation estimtes of tine, and the course of
the questioning may al so result in other parties who
didn't think they had sonmething to ask, having a need to
do so or clarify sonething, and then the redirect.

So for the County's purpose, as those witnesses are
produced, they will be cross-exam ned, and then you
coul d have sone redirect examwith them so | encourage
in the witness preparation to think about what questions
you m ght anticipate and anythi ng you want to go over

wth the witness on how to be prepared, based on their
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per sonal know edge and the scope of their testinony, to
answer, and if they have questions about being
cross-exam ned, to give themadvice as to what that all
conmes to in an adm nistrative heari ng.
Does that nmake sense, Ms. Foster?
M5. FOSTER  Yes.
Thank you, Your Honor.
HEARI NG EXAM NER:  And | inmagine if
the witness does not appear, it will be difficult, if
not inpossible, for themto adopt their testinony under
oath, so then a notion to admt it as a public conmment
m ght be entertained, but otherw se that testinony--
that risk of not comng into the record and bei ng
consi dered, even though the parties may have had the
counci|l nenbers prepared and had themread it in
advance, they will get an instruction that they can't
consider it, as it won't be part of the record.
That's how | would plan to handl e any wi t nesses
that choose not to appear or otherw se are directed to.
Their testinony won't be admtted to the record
unless they're there to adopt it and be subject to
Cross-exam

Al right. Anything else fromthe County on the
schedul e?

M5. FOSTER  No.
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Wth that helpful clarification, Your Honor, the
County agrees with the schedule as it's been proposed.
HEARI NG EXAM NER:  Ckay.
M. Aranburu, how are you today?

MR ARAMBURU. |'mdoing well, Your
Honor. Thank you very nuch.

HEARI NG EXAM NER: Al right. |1
under stand you were out of the office for a few days,
| hope you got sone rest and take the rest of the nont
just doing what we're going to be doing best for the
next couple of weeks-

MR. ARAMBURU. Ready to go, Your
Honor .

| have sone comments on the scheduling, and | have
been out of the office.

First of all, there seens to be a bit of confusion
about w tness testinony, and | understand that w tness
testinony wll be just as you describe it, Counsel wl
present the witness, the witness wll adopt the
testi nony, be avail able for cross-exam nation, and
possi bly redirect exam nation, but | do hope that the
redirect examnation is not bringing up new issues.

There has been sone comment about having |ive
W t nesses presenting supplenmental testinony, and as |

understand the proceedings, if there is to be a reques

SO0
h

t
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for supplenental testinony, that would have to cone in
the formof a notion to the exam ner.

HEARI NG EXAM NER: Let ne stop you
there for just a nonent to clarify.

| think the only supplenental testinony | was
t hi nking mght be comng in is:

one, we tal ked about |ast Tuesday sone
denonstrative exhibits that Ms. Voel ckers has brought
up; and then the question of if M. Kobus's deposition
was admtted fromthe discovery deposition, there was
sone di scussion by the applicant for suppl enental
testinony to flush out anything that m ght have been
di scussed in the discovery deposition or they would have
asked the questions, if you renenber that discussion.

Let nme just go back, before | cone back to
M. Aranburu, and ask M. McMahan to clarify the status
of that fromlast week.

There was sone representation here about one of you
speaki ng, that "Onh, maybe there's not going to be any
suppl enental testinony offered.”

M. MMhan, does the applicant have a position on
t hat today.

MR MCMAHAN:  Yes.
Thank you, Your Honor, but | if could take one step

back for a second because | m ght have cl ouded sonet hi ng
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at the beginning of this, which is the scheduling issue
for Ms. Ragsdel (phonetic), and she's only avail able on
Monday, so-- and we talked to the parties about this.

W were not going to call Ms. Ragsdel, but others
do plan to call her, so just put a pinin that to
understand that we need to kind of find a way to slip
her in on Monday and then maybe carry on with | and use
for part of the second day.

| apol ogi ze for not bringing that up right out the
out set .

Sorry.

HEARI NG EXAM NER:  She's only
avai | abl e Monday, the first day of hearing, August 14th?

MR. MCMAHAN:. Sorry, the 21st. She
Is avail able the 21st.

| need to get ny schedul e fixed here.

HEARI NG EXAM NER:  Ckay. Wen you
said "land use,"” | went back to the 14th--

MR MCMAHAN. I'msorry. She is
avail able to testify only on the 21st. Sorry to clarify
that, just so as we continue along here, | just want to
make sure that that's kept in m nd.

HEARI NG EXAM NER:  Thank you.

Back to the supplenental testinony.

MR. MCMAHAN:  Thank you, Your Honor.

253.627.6401 BA schedule @balitigation.com
O LITIGATION SERVICES

Page 14




© 00 N o o B~ W N P

N D N D DNMNMNDN P P PP PR R R R
o A W N P O © 00 N O O b W N B+, O

Energy Facility Site Evaluation Council
Horse Heavin Adjudication, Prehearing Conference - August 04, 2023

We had proposed | ast week, | guess it was, that we
woul d |i ke to have the council have the best information
before them providing sone discrete suppl enental
testinony on two issues:

One is battery energy storage facilities.

The technol ogy and the safety or fire prevention
I ssues on battery energy storage facilities is actually
evolving right now, and the information in the
deposition is not accurate, in terns of particularly
fire control with battery energy storage facilities, so
| don't want-- | would not want to provide the council
Wi th inaccurate information about how fire-- potenti al
fire risks on-- a vanishingly small risk of battery
energy storage facility fires, but how those woul d
potentially be handl ed.

W would |ike the opportunity to suppl enent
M. Kobus's testinmony with accurate information for the
council on how those issues would be resol ved.

The second issue that was explored in the
deposition related to water resources for the facility.

|"mworking diligently with Shona on providi ng her
with sonme information about the water resource on the
so-called DNR | and, and |I'm hoping to have that pulled
together to Shona by tonmorrow, | hope. | amtrying to

get that together for you.
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In any event, the information in the deposition
needs to be supplenented to have a nore accurate
portrayal of water resource information, and we wll be

supplying that to EFSEC staff, and we think it woul d be

best, so that the council has conplete and accurate
i nformation, to have that in hand.

HEARI NG EXAM NER:  Ckay. |

understand the discrete nature of that.

| think that was a | ong way of saying, yes, we are
goi ng to have sone suppl enental testinony and exhibits
correct?

MR. MCMAHAN: That was | ong-w nded

Yes, thank you.
HEARI NG EXAM NER.  It's okay. |I'm
usually the one that's doing that, M. MMhan.
Al right. Wth those two areas-- those both cone
out of the Kobus deposition, correct?

MR. MCMAHAN: That is correct.

As noted, we don't object to any of these
depositions comng into the record.

HEARI NG EXAM NER:  And | want you to
clarify one thing. Wen you say "provide the council
accurate information," there's a potential connotation
that any party mght take, or I, that M. Kobus

testifying under oath provided inaccurate information.
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| want you to clarify if it was intentional in your
t hought, unintentional, or just uninforned, particularly
gi ven the suggestions early on by M. Aranburu that he
IS the guy that knows everything.

MR MCMAHAN:  Thank you.

It's that-- on the battery energy storage issue,
the fire risk issues are evolving and have been
evol ving, and so what is described in the deposition
about how to deal with fire suppression is no |onger
accurate, and |'ve been reviewi ng reports from New York,
as of this week even, states that are dealing with new
fire code recommendations for battery energy storage
facilities, so | think it's best to have an accurate
portrait of what those evolving standards are, and Dave
Kobus is very, very nuch on top of it.

He's able to provide supplenental |ive testinony,

I f anybody wants it. | don't think it's necessary, but
we need to clarify that.

HEARI NG EXAM NER: (Okay. So that
hel ps nme under st and.

So at the tinme of the deposition he provided,
because | haven't read it, the best information he knew
at the time, but now he's willing to stipulate that what
he said is-- through either the evolution of things or

not keeping up exactly on things, it's nore accurate to
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give the information you're suggesting?

MR. MCMAHAN: That's correct, Your
Honor. Thank you.

HEARI NG EXAM NER: Ckay. So let ne
come back to M. Aranburu and figure out where we are.

| know you just got back into town on the notion to
have M. Kobus's deposition admtted.

Maybe the easiest way to save us all tine is to get
with M. MMahan and draft an agreed order that | can
sinply sign rather than having to gin up another four
pages, reciting everything that you cane to.

|f there's an agreenent on that, submt it with
both your signatures, and if you will represent, wthout
gathering signatures fromthe other parties, that they
don't object, signit, | wll take your word for it as
attorneys and officers of the court, and I wll just
say, "Geat. Here is ny signature on an agreed order."

That will shortcut that.

M. Aranburu, with that said, how would you like to
proceed on that scheduling matter?

MR ARAMBURU. | do want to say that
| object to supplenental testinony from M. Kobus in the
strongest possible terns.

HEARI NG EXAM NER: Al right. |

haven't ruled on that in any possible terns. | amjust
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telling you about the deposition.

Let's get the agreenent on that in the easiest
possi bl e terns.

MR. ARAMBURU. Well, we submtted a
nmotion just when | got back this afternoon, and
M. MMhan indicates there's no objection to the Kobus
deposition becomng a part of the record, so | think
that's a noni ssue.

It's supplenental testinony that's the issue.

HEARI NG EXAM NER: | haven't gotten
through today's e-mails yet, so |l amglad-- | wll |ook
for that, and it should be a pretty easy order then to
note that.

M5. VCELCKERS:. Your Honor, if | may.
This i s Shona Voel ckers.

HEARI NG EXAM NER:  Yes, ma' am

M5. VCELCKERS: Are you wanting--
because we have our pending notion to suppl enent the
record as well.

Are you wanting just one drafted order between the
parties that grants both of these notions, is that the
request, or just a straightforward draft order?

HEARI NG EXAM NER. Wl |,

Ms. Voel ckers, if your order is not contested by any

ot her party, that would be a great devel opnent at this
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tine.
If it is contested by any other party, | am not
aware of that yet.

M5. VOELCKERS: Thank you, Your
Honor .

| believe M. MMahan was clear that Applicant is
not contesting either the Yakanma Nation's notion or
Tri-Cties CARES.

| am happy to work on that as well.

HEARI NG EXAM NER: | f you would be so
kind as to draft an order resolving both those notions
as noncontested, | will sign that on Mnday.

MR. MCMAHAN:  Your Honor, Tim
McMahan, if | may.

| appreciate what you're trying to resolve here and
certainly as it relates to the Yakama Nation issues just
stipulated, as far as |' m concer ned.

| do think M. Aranburu and | are far apart on the
content of information that we would |ike to suppl enent
to M. Kobus's deposition.

HEARI NG EXAM NER:  That cones through
| oud and clear, M. MMahan, but | hear you are not
objecting to the deposition itself.

MR MCMAHAN:  Correct.

HEARI NG EXAM NER: | under stand what
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you' re asking for supplenental testinony.

Once you have that together and the parties know if
they're far apart or not on the substance, that may be
one t hi ng.

| understand on the procedure what M. Aranburu is
referring to in his strong, strongest possible terns,
opposi ng just any notion of supplenental testinony.

Again, that can't be decided out of context w thout
exactly what it is to be supplenented and once |'ve seen
t he Kobus deposition as well.

If you're not objecting again, as you've said, to
these other notions to add the evidence, you still
preserve the right, of course, M. MMhan, to file your
additional clarifications, and then | can nake a
separate ruling on those, but | have to get the
underlying stuff in first, and if there's not a fight
about that, | have enough other notions that | need to
rule on still, and | don't want to be delivering themto
everybody on the norning of the 14th.

MR. MCMAHAN:  Thank you, Your Honor.
HEARI NG EXAM NER: Al right.
M. Aranburu, we are back to you.
MR. ARAMBURU. | think | have said ny
pi ece on the supplenental testinony of M. Kobus.

So do | understand then that there woul d need to be
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a notion that would be filed and then you would rule on
the notion for the supplenental testinony?

" mjust |ooking for the procedure.

You' ve heard ne on the substance.

Just the procedure to be foll owed.

HEARI NG EXAM NER: Al right. | know
there's a notion witten and filed fromthe Yakama
Nation to suppl enent the record.

| thought | understood you to say that just as you
got back today, one such notion for the Kobus deposition
or sone ot her supplenent had cone in from you.

Did I m sunderstand the purpose of today's notion?

MR. ARAMBURU. No, | do not have a
current notion to supplenent the record. 1'mrespondi ng
to M. MMhan's statenents today that he intends to
suppl ement the Kobus deposition with certain
i nformati on, and as | understand, the manner of doing
that would be for the applicant to submt a notion to
you that would be rul ed upon.

HEARI NG EXAM NER:  Correct. Correct,
but we have two things that are going to supplenent the
record:

One group of evidence fromthe Yakama Nati on, which
I's now we've-- unless anybody speaks up, it is

uncontested and there can be an agreed order that
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Ms. Voel ckers has volunteered kindly to submt.

| think Ms. Voel ckers was al so speaking to what she
may have thought, and the sane thought that | had, that
there was a pendi ng noti on on the Kobus deposition and
that could al so be taken care of by her sanme order, but
apparently you don't have a notion in yet, so ny
suggestion to you is you don't need one. You' ve nade it
verbal | y.

Just prepare an agreed order and indicate in it
that you' ve talked to all the other parties and they've
wai ved presentation on it, as you would do in any ot her
court, and I'll sign it Monday, and the Kobus
deposition, as long as it's filed, along with the agreed
order, wll be admtted per that order.

|s that clear?
MR. ARAMBURU:. That's fine.
We did actually, just when | got back, file a
notion to include the Kobus deposition in the record, so

we just filed that a bit ago.

VWhat we wll do then is prepare an agreed order
that included the -- wll include the Kobus deposition
as a part--

HEARI NG EXAM NER:  Ckay. Thank you.
As far as the other supplenentation from

M. MMhan, it's not until he files it and you have a
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bri ef chance to respond-- depending on when it cones in,
I f you could get a quick response in, fantastic.

W have anot her conference next week. | believe
it's Thursday afternoon. |If we need to take it up on
the record then, we wll, but |I'm hoping that by
Thursday afternoon all pending orders will be ruled on
in witing, and we go fromthere.

Al right, so, M. Aranburu, on the schedul e?

MR. ARAMBURU. So on the schedule, we
do have testinony fromM. Sinon, and | did indicate--
you're going to have to excuse ne from here because the
Bl ue Angel s are now practicing over the top of nmy office
I n dowmmtown Seattle, so excuse ne for that.

M. Sinon has indicated that he would be
cross-exam ned on that part of his testinony that was
not stricken, and as everyone is aware, earlier this
week, Judge Torem you've authorized us to file a notion
for reconsideration, and we are working on that.

It is somewhat of a substantial task, but we intend
to have that to you and the parties by Mnday, and that
notion for reconsideration wll be to ask you to include
portions of the Crewpensharp & Dunn (phoneti c)
testinony, so that will be comng in on Monday.

Your ruling on that, and | don't know what it is,

woul d have sone inpacts on our current witness |list, so
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| just-- | nake that as a note nore than anything el se.

The other thing is | think M. Sinon and M. Pollis
(phonetic) are listed here on the applicant's w tness
list as "Qther physical inpact.”" | think really both of
them are dealing with the scope and scale of the
project, which is under soci oeconom c i npacts.

| think that testinony really is nore related to
that, keeping in mnd that sone of these w tnesses,

M. Pollis, for exanple, does provide comment on visual
i ssues as well. | expect to cross-exam ne himon those
I ssues.

| think the principal testinony of both of those

W t nesses deals with scope and scale of the project.
HEARI NG EXAM NER:  Ckay. | woul d
agree with that as well.

As far as your anticipation of how !l would rule, of
course the applicant wll have a chance to read your
notion for reconsideration and have sone input as to if
they think that what you' re proposing now falls wthin
the scope of their expertise and the scope of the
di sput ed i ssues.

Again, | intend to be-- if the itens fall wthin
di sputed issues, it's an easy deci sion.

If they fall nore within the scope of their

expertise, that's an easy decision in your favor as
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wel | .

The remai nder of that testinony, and what to do
with it, my be sonething that we can tal k about today
as well, things that are better designated as public
comrent as opposed to sworn testinony subject to
Cross-exam nati on.

MR. ARAMBURU. |f that's a question--

HEARI NG EXAM NER. | amjust telling
you that's where |'m at.

| want to cone back to that particular item once
we' re done tal king about the schedul e.

It will have sone secondary inpacts, but we can go
fromthere.

MS. VOELCKERS: Your Honor, if | may
ask a question about the schedule now after hearing this
I nformati on?

HEARI NG EXAM NER.  Yes, pl ease.

M5. VCOELCKERS: Shona Voel ckers.

Apol ogies for interrupting.

So | would appreciate sone clarification on two
parts, one of which is directly relevant to the tine
estimates here, and that is about w tnesses who have
submtted sworn testinony and who have not been
identified for cross-exam nation by other parties.

What | just heard was that they-- you know, if they
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don't appear for cross-exam nation and adopt their
testinony, it won't be treated in the sane way as ot her
t esti nony.

| want to nmake sure that that's not-- | nean, we
have wldlife experts who have submtted testinony, and
we're not calling them oursel ves because we under st and
this to be for cross-exam nati on.

The other parties had the opportunity to call them
and have chosen not to cross-exam ne them but they
still need an opportunity to adopt their testinony, is
what |' m heari ng.

| wanted to clarify that, and if that's the case,
then we need to add theminto the schedule before we
nove forward because that was not ny understandi ng, that
their testinony would be disallowed sinply because the
ot her parties chose not to cross-exam ne them

MR. ARAMBURU:. That is ny
under st andi ng as wel | .

HEARI NG EXAM NER: Wl |, | want you
to consider that there's one other elephant in the room
that m ght want to ask questions, and that would be your
ul ti mat e audi ence, the EFSEC Counci | .

This is an opportunity to adjudicate, and those
that have participated in the past well know that any

party that presents a witness presents it to the
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council, and the council may al so ask questi ons.

Those questions, as fol ks may renenber from years
past, are sonetines witten down and handed to the
judge, and the judge reads them and sone council
menbers are not shy, and they'll ask their own
guesti ons.

They're subject to the sane objections as soneone
el se's questions mght be in an evidentiary hearing.

Sone peopl e question the w sdom of objecting to a
counci|l nenber's question, but, again, the rules of
evi dence are what they are.

Ms. Voel ckers, that's why | want every w tness
appearing in front of the council to adopt their
testinony, and if no other party is going to
cross-examne, | don't have a way of knowi ng in advance
i f a council nenber says, "Oh, | had a question for
them" particularly for sone of your wildlife folks. W
may have an active council nenber fromthe Departnent of
Fish and Wldlife or another interested council nenber
on sone of those issues.

| would feel very unconfortable having to state to
the council or Chair Drew (phonetic) and say, "Oh, |
excused that w tness because none of the other parties
had a question."”

Does that make sense, Ms. Voel ckers?
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M5. VOELCKERS: It does, Your Honor,
and it's really hel pful clarification, and we woul d
certainly wel cone questions fromthe council for our
wildlife experts.

So | would like to, you know, state now that we
woul d like to add theminto that schedul e.

Those are the two that are for ne, but maybe ot her
parties have others, but | would certainly would |ike
to-- it was not our intention either to not have them
available to the council. W just didn't understand
that to be the way the conversati on was.

| would |ike to add them back in for that purpose,
Your Honor.

If | may just ask ny other question now, even if we
put a pininit:

| heard di scussions about notions to suppl enent the
record or provide suppl enental testinony.

| think I have voiced this since the very first
prehearing conference, but the Yakama Nation's nenbers
who have testified on cultural inpacts |ikely have
suppl enental testinony that they were not confortable
putting on paper, and so |'ve asked to preserve their
ability to bring that verbally during the hearing, and I
think |I've asked that throughout, but if | need to nake

a formal notion now or in witing, | would appreciate
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that clarification as well.

This is for the Yakama nenbers.

Ms. Lally's (phonetic) testinony, as indicated in
the list provided by Ms. Stavitsky, would be for the
denonstrative of what's already in her report.

HEARI NG EXAM NER:  Yes, and | think
that that matter, the supplenental testinony that's
denonstrative, that PowerPoint presentation you talked
about, and any of the Yakama Nati on nenbers who wish to
speak in their |anguage as a supplenment to the testinony
they're adopting, | think that's a generally understood
matter that doesn't require a formal notion,

Ms. Voel ckers, but let nme poll everybody here to see if
t hey have any concerns, and they can stipulate on the
record of this prehearing conference today that you
don't need to file a supplenental notion in that regard.

Let nme start with the applicant.

M. MMhan, any concerns based on those
suppl enental itens comng in in native |anguages that we
may hear in the course of the hearing or those
denonstrative exhibits or maybe even |imted
suppl enental evidence fromthe tribal nenbers on their
testi nony?

M. MMhan?

MR MCMAHAN:  No, Your Honor, no
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obj ection to that.
| woul d say, however, that we are likely to present
sone denonstrative evidence ourselves on the | and use
I ssues.
HEARI NG EXAM NER:  Under st ood.
Under st ood.

And those can probably be objected to at the tine
by anybody, but as long as they're circulated i n advance
to parties so they know what you're trying to
illustrate, that woul d be hel pful for anybody with a
suppl enental denonstrative exhibit.

Let's ne turn next to Ms. Reynevel d.
Ms. Reyneveld, as far as the Yakama Nation | posed
to M. MMahan, any concerns?
M5. REYNEVELD: | don't have any
concerns or objections. Thank you.
HEARI NG EXAM NER: Ms. Foster on the
County's behal f?
M5. FOSTER  Thank you, Your Honor.
Just for the record, we would reserve on the
applicant presenting denonstrative exhibits, which |
t hi nk you understand, but on the question posed as to
t he Yakana Nation, we have no objections.
HEARI NG EXAM NER.  Excel | ent.

And M. Aranburu, any concerns from your end?
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MR. ARAMBURU. W have no concerns
Wi th respect to Ms. Voel ckers' proposal.

W do want to be very clear that-- excuse ne, |I'm
getting the Blue Angels here. They went about 30 feet
over ny buil di ng.

| do want to be heard a bit nore on this question
t hough, the treatnent of w tnesses who have not-- whose
testinmony has not been stricken or not been called for
cross-examnation, so | would Iike to have nore
di scussi on about that.

Responding to you on Ms. Voel ckers' proposal, no
obj ecti on.

UNI DENTI FI ED SPEAKER: (I naudi bl e)
There was di scussi on about the Yakanma Tri be may have
sone nenbers that mght speak in their own (inaudible).
|s there a problemw th that? No, there's not.

HEARI NG EXAM NER:  |'m sorry, | am
heari ng sonebody speaki ng up.

Can you identify yoursel f?

Al right. The m crophone suddenly went nuted.

| am not sure who else was listening in to this,
partici pating.

| f you do unnute and you have sonething to say,
pl ease identify so | knowif it's an appropriate topic

for this conversation and should be on the record.

253.627.6401 BA schedule @balitigation.com
O LITIGATION SERVICES




© 00 N o o B~ W N P

N D N D DNMNMNDN P P PP PR R R R
o A W N P O © 00 N O O b W N B+, O

Energy Facility Site Evaluation Council

Horse Heavin Adjudication, Prehearing Conference - August 04, 2023 Page 33

Al right. So M. Voelckers, | think we have
clarified that you won't need to do a notion of any sort
for supplenental testinony or denonstrative exhibits of
the sort that we've just discussed this afternoon.

Do you have anything el se on that?

M5. VOELCKERS: | do not. Thank you,
Your Honor.

MR. MCMAHAN:  Your Honor, Tim
McMahan.

If | could follow up actually on Ms. Voel ckers'
testi nony.

Just to be very clear on this, from past
experience-- so there wll be maybe, | don't know, half
or sonething of these wtnesses who actually won't--
haven't been called to testify yet, as M. Voel ckers
indicated. There is sworn testinony that is material to
the proceedings for all of us, so | assune that you wl|l
orchestrate a nost wonderful process to have them all
sworn in and even if they're not being called on that

date for any further testinony, if you follow what |I'm

sayi ng.
HEARI NG EXAM NER: | do.
| amsure it wll be a wonderful procedure as well,
but we'll try to get as many of themon and off as

qui ckly as possi bl e.
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It's virtual, so we are going to try to E-schedul e
themten mnutes apart, and we do that either first or
| ast dependi ng on where your witness availability itens
are.

|f we have a refined proposed schedule, that can be
generally stipulated to based on wtness availability,
and we just approve it.

If it's all agreed, maybe | could send you sone
correspondence saying as nuch, but we can talk nore
formal |y about the exact nuts and bolts next Thursday.

| know that's only a couple days out from heari ng,
but it sounds like we are getting really close to having
what we need.

M. Aranburu, let ne turn back to that other topic
agai n now.

For those wi tnesses who may not be subject to
cross-exam nation and whose testinony is perhaps better
taken as a public comment, there's a nunber of comunity
nmenbers whose testinony is proposed by TCC. A few of
themare on the board or a few of themare, by their own
testinony, stating that they represent a larger entity
than just a honmeowner or a personal interest in the
project that's not-- you know, not just a public
coment .

| indicated that in nmy order striking the other
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testinony, that | was going to have another order com ng
out diverting sone of the proposed testinony away froma
cross-exam nation situation and putting it into a public
coment st at us.
That's still in a draft form | haven't identified
each and every wtness that | think that should inpact.
| will get it out to you by Monday, is ny goal, so
you w I | have good notice as you continue to refine the
schedul e, those witnesses that TCC i s proposing to
sponsor, that | just don't think anybody is going to
have a question of, not even a council nenber, based on
the nature of what they've said.
That's what |'m | ooking at there.
Al the other witnesses that are supposed to be
nore experts are the ones that are subject to
cross-examnation, that if they're not affected by the
order I will issue on Mnday, those are the ones that
need to be there to adopt testinony and see if the
counci | nmenbers have any questions for them
Does that help refine your thoughts on
under standing what |'mintending to do?
MR. ARAMBURU. At | east sone of these
Wi t nesses were responding to the footnotes in the second
(i naudi bl e).

Excuse ne again. Blue Angels over ny head.
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So we were responding with sonme of that testinony
to the footnote in the second prehearing order in which
we tal ked about the |ocal concerns, attitudes, and
understand-- and to speak for the community at |arge, so
we have submtted a nunber of those testinonies to you.

Your footnote goes on to say that they wll be
subj ect to cross-exam nation, and you al so indicated
that that comment, the category, is not a public coment
to be heard during the public coment session.

We were operating under what you said in the second
prehearing order in that footnote.

W have nore or |ess understood that as w tnesses--
as the parties identified witnesses who they wsh to
cross-examne, and if these wi tnesses that we have
presented did not-- were not |isted as cross-exam ned- -
or to be cross-exam ned, and there were no notions to
strike that testinony, then it wouldn't necessarily be
required that we have that person on to adopt testinony,
at least that's the way | would see it.

Again, we were trying to be responsive to Footnote
No. 2.

HEARI NG EXAM NER:  That's what |I'm
saying. |I'mtrying to respond to Footnote No. 2 as
wel | .

Sone of those folks didn't respond to that and
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state that they represented a nei ghborhood associ ati on
or served on your board or otherw se were anything but
I ndi vi dual w tnesses who just have an opinion, a |ay
opi ni on.

| understand, again, that the adjudicative hearing
all ows for people to state support or opposition.

That's what the statute says, that the intent of
the adjudicative hearing, which is part of adjudication,
requires a public coment hearing, which we have on the
ni ght of Wednesday, August 23rd now.

It's not ny intent, in that footnote, to say TCC
can nane everybody that lives on the street with a view
and they all get to cone and offer testinony that they
have to be there to adopt.

Most of them | think, are not going to have any
reason to cross-exam ne them because it's sinply stated
a lay opinion that says, "I don't like it," for whatever
reason.

That's public comment. That's not testinony and
adj udi cative hearing testinony.

Again, nmy order on Modnday, | wll read and re-read
all of those-- those that are part of an organi zati on,
great, bring themin, and we can see if anybody has
guesti ons.

Still, people may not, but | don't need a notion to
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strike other parties to enforce who |'ve put in the
second prehearing conference order.

Wth all of the other itens that |'ve been | ooking
at, that's been lower on the priority list, but | do
intend to have that order out to you on Monday so you
can see what | neant clearly in that second prehearing
conference order and the footnote, that what you
prepared for themin the exhibits, the council wll see,
but | don't want it to take up tinme during the
adj udi cative hearing, even for the adopting of this
W tness's testinony, and have themin front of the
counci | .

| f they want to be in front of the council, the
time to do that for themis Wdnesday, August 23rd,
bet ween 5: 30 and hopeful 'y 8:00.

If we run later, we run later, but that's where |
woul d be shifting sone of those w tnesses.

They still get to be evidence, but they won't be
sworn testinony subject to cross-exam

Does that help you understand where |'m com ng
from M. Aranburu?

MR. ARAMBURU. It does, and |
understand that there were a nunber of testinonies that
were provided that were of the nature you descri bed;

that is, personal opinions and that kind of thing.
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There are a nunber of other testinonies that cane
in, for exanple Benton County Association of Realtors,
Econom ¢ Devel opnent Council, these other fol ks who
provi ded testinony.

| think the Cty of-- Benton Cty provided
testinmony, and | think East Richland did. | don't have
that list in front of me at this point.

HEARI NG EXAM NER.  Those are the
peopl e that exactly responded to what | was | ooking for,
peopl e that can speak for sonebody as a group, and those
fol ks, | think, just |like a chanber of commerce has
participated in the past as an actual party in the
Kitsap Valley project, | renenber that personally, they
didn't have a | ot of evidence, but they were there and
t hey were subject to anything they presented being
subj ect to cross.

Those wi tnesses, M. Aranburu, | hope |I don't
over| ook sonething, but | don't intend to push theminto
a public comrent status on my own order, so | think
t hose fol ks should be ready to adopt their testinony and
see if none of the other parties have questions, if
sonmeone on the council does.

Does that make sense?

MR, ARAMBURU. Well, it was ny

understanding that as to those testinonies, for exanple
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the Benton County Board of Realtors, and I think it's
the Tri-Counties Board of Realtors, that that person has
provi ded testinony, there has been no request by the
applicant, or any other party, to cross-examne them so
we do not understand that they would be subject to
Cross-exam nati on.
| f, however, it is necessary for themto appear, we
can nmake those arrangenents, but there's a nunber of
those people that fall into that category, and | just
want to nmake sure our timng addresses that as well.
HEARI NG EXAM NER:  You heard what |
said to Ms. Voel ckers earlier about making sure that
j ust because a party doesn't have a |isted need for
cross-exam nation, | want you to respect every nenber of
this council, including the chair, has a right to ask a
guestion of any witness during the adjudicative heari ng.
MR. ARAMBURU:. That's under st ood.
HEARI NG EXAM NER: At a public
coment hearing, we are just |istening.
At an adjudicative hearing, we are creating
evi dence, and there may be questions about the evidence
to make sure that the council understands it fully or
can express further in-depth questions as needed.
Ckay. Those folks that | don't say, "That's a

public comment, just a personal opinion” in the order on
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Monday, | will expect that they're put into the new
j oi nt conprehensive wtness |list and worked into the
timng.
| think we should be able to do that quickly--
maybe all of themas a group, as M. MMahan suggests,
if they're on simlar topics, should be put together,
and maybe within 15 mnutes | can swear in the group.
| think that will be a little bit nore burdensone

on a video setup, depending on where they are gathered,

if they're all on individually, but we'll sort that out,
and | wll learn howto do that each day a little
better.

We can tal k about the schedul e.
Go ahead, M. Aranburu?
MR, ARAMBURU. W& will nake

arrangenents for those various parties to, at a
presel ected tinme, be avail able on video.

| nean, these are not parties-- | don't want to say
it's herding cats, but these are people with different
interests and that sort of thing.

VWhat we will do is we will contact each one of
t hese people, attenpt to arrange a tinme by which they
woul d appear via the Teans video that we have today,
that they woul d adopt their testinony and be subject to

questions from council nenbers who have questions for
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t hem
| s that the procedure we anticipate?
HEARI NG EXAM NER: Yes. That's
perfect.
MR, ARAMBURU. Ckay. Thank you.
That's a bit of a job, but we'll get to work on it.
HEARI NG EXAM NER: | appreciate it.
| know this is a new procedure for everybody, and
if I"'mcomng off at all, | don't know, in a negative
connotation today, it's not intended.
|"mfrankly just a bit exhausted after the week
that I've had, and I was | ooking forward to this at the
end of the week, and it's been great to have a good,
cordi al planning conversation wth everybody today, so
just ask the grace to not read anything into any way
that |I'm saying anything today.
| amnot frustrated wwth any of you, but if you had
been in court today, you m ght understand that sone of
the stuff carries over.
Wth that said, |I'mjust | ooking again at
Ms. Stavitsky's list here.
It sounds as though we need to address Ms. Ragsdel
as to howthat fits in on Monday the 21 st, right,
M. MMahan?
MR MCMAHAN:  Yes. Thank you. That
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IS correct.
We have shared that with the other parties.

HEARI NG EXAM NER.  So do you t hink,

Ms. Voel ckers, that with the anount of tine estinmates
that are there for an hour and a half for Scout to put
on Em|ly Ragsdel, you will still have all the tinme you
need for the cultural, historic, and archeol ogi cal
resource inpact testinony?

M5. VCELCKERS: | think, Your Honor,
yes, we wll still have the tine we need to finish
Yakama Nation's cultural inpact testinony on the 21st.

| don't want to throw a further wench into the
conversation, but | do want to |let you know that | asked
nmy col | eague, Ms. Houston, to step away fromthis
hearing to see if our wildlife biologists are avail able
t he second week.

W had asked themto hold the first week, and so
unl ess she's able to confirmthat quickly, ny request is
that we still have the wildlife and habitat testinony on
the 15th and 16t h, have the cultural and archaeol ogi cal
resource inpacts on the 21st, and then finish up with
the rest of the inpacts.

| know | said earlier that | didn't have further
comment, but that's ny further comment, is that

under st andi ng now that we need to have M. Anderson
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(phonetic) and M. Gonzuel es (phonetic) appear and adopt
their testinony, and | know that they are avail abl e on
the 15th and 16th, so ny request is that we have the
wildlife on those days and then nove forward with
Ms. Ragsdel and Yakama Nation's cultural, archeol ogical
I npact w tnesses on the 21st.
HEARI NG EXAM NER:  Al'l right. That

makes sense to ne, and | think the parties can work
t oget her based on what we've tal ked about today and a
little further refinenent of the understandi ng of what
needs to be acconplished during the eight days of
hearing that we have.

| amjust doing a quick math at the bottom of the
31 approxi mated hours and how nmuch we just added to that
by the requirenent of bringing in those w tnesses that
weren't already |isted.

If | do a rough math, and | hate to do it in
public, but if we have eight days-- if | went with six
hours on the record each day, between 9 and 4: 30, which
is tight, that would be 48 hours of hearing tine.

If we went wth five hours per day, we're down to
40 hours, so that seens to be there's enough w ggle room
bet ween 31 hours the parties were originally estimating
in total and perhaps even five hours per day on the

record for eight days gives us 40.
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M. MMhan, do you think we have enough tine still
at eight days and a low estinate of five hours, wth a
rough day of six hours-- and | realize we have to carve
out a half day on Wednesday the 16th now too, so that
woul d put us back down to 36 or 40 plus.

M. MMhan, with that thought, do you think that

this witness list mght grow beyond 36 hours?

MR MCMAHAN: |'mgoing to trust your
mat h.
| don't think so, but who knows?
| feel pretty secure in the list that we put
together and in general estimates, so yeah, I'm

confortable with that.

HEARI NG EXAM NER:  Any ot her party
think that, based on the discussions today, we can't
still acconplish what everybody intends in the hours I'm

estimating of the eight-- seven and a half days we have?

Ms. Foster?

M5. FOSTER  Thank you, Your Honor.
No, | think the tine estimate is fine.
| think I still would like to note though that

Benton County did anticipate to cross-exam ne Leslie
Mcl ai n (phonetic) under-- on the days that we discuss
site restoration and deconm ssioning, so that, in

theory, could take sone tine out of the |and use topic,
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but that's another discussion that we have been having
wi th Scout back and forth. | just wanted to note that.

HEARI NG EXAM NER:  Ckay. Under st ood.

Ms. Reynevel d, any concerns about the tim ng that
we' ve got here?

M5. REYNEVELD: No, | don't have
concerns. Thank you, Judge.

HEARI NG EXAM NER:  And | know t hat
you have sone ot her plans next week, and we've, by
splicing off the hearing days, helped out with those
concerns.

Are you going to be available or intending to
participate in the final prehearing conference when we
nail down the schedule even a little further?

M5. REYNEVELD: Yes, | wll be
pl anning to participate.

Again, | appreciate the accommobdati ons from
yoursel f and the parties.

HEARI NG EXAM NER. It was a joi nt
notion, was easy to approve.

M5. REYNEVELD: Thank you.

HEARI NG EXAM NER: By the tinme you
get back, you'll say, "Mhalo," right?

M5. REYNEVELD: | will. That's how

"Il start the hearing.
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HEARI NG EXAM NER:  Excel | ent.

Al right. Let me turn then to Ms. Voel ckers.

Any ot her thoughts or concerns about the tim ng,
assum ng again the adjustnent on the individual wtness
days?

M5. VOELCKERS: Thank you, Your
Honor .

The only other concern | have or just want to state
is that if-- I"mconcerned that the 23rd is going to be
areally long day for everyone, but especially for our
council, so | propose that if things are noving al ong
well, in ternms of timng, that the group woul d consi der
whet her or not we should nmake the 23rd a shorter day
than a full day, to give everyone a chance to have that
break before the public hearing.

| think we've all discussed, |I think, as a group,
that we are trying to be as conservative as possible
Wi th these estimtes, and certainly there m ght be sone
overlap in questions where sone of us wouldn't take the
time that we had planned to take.

|"mjust wanting to say that feels like it's going
to be a really Iong day, even though it's a coupl e weeks
away, and a long week, so this is ny pitch that we try
to build in flexibility, if we can.

HEARI NG EXAM NER: W wi | | .
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If | had ny canera on, | would say that you were
reading ny notes, but that was ny next thing after | was
going to ask M. Aranburu about the timng, so thank you
for thinking Iike a judge on that and trying to have
sonme nerciful time for not only the council but for all
of us to get a break before the evening on August 23rd.

| appreciate that, and | think that's a great thing
totry to build in, or at least if we can elimnate the
af t ernoon session on the 23rd, everybody can get a
little bit of rest and respite.

We'll need it by then.

If not, at least try to cut things off maybe at
3: 00 so fol ks can get out and have sone sustenance
bef ore what could be a | onger public comment hearing
than is already antici pated.

M. Aranburu, anything else on the schedule on the
estimate tinme of 31 hours and maybe cutting four hours
of f again on the 23rd now and still getting it all done?

MR. ARAMBURU. | guess | do have sone
concerns principally, | think, due to the idea that a
nunber of our wtnesses, in particular, wll need to
appear and essentially adopt their testinony.

W do have, for exanple, | think it's three
econom c i npact property value w tnesses that were not

identified for cross-exam nati on.
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They have substantive testinony.

| am nore than happy to arrange for themto cone,
but | think as you approach the council, they should
be-- | don't want to put it quite this way, but rem nded
that, for exanple, Ms. Sanders' testinony, that we
provi ded, which is regardi ng econom c inpact, the
appl i cant has chosen not to cross-exan ne on that
subject matter, but the council nenbers will need to
understand that that's testinony that they will need to
read, even though the witness may do not hi ng ot her than
come up and testify that this is their testinony and
open for any questi ons.

| think that in that regard there's also sone-- the
Benton County fire chief has provided testinony here,
and there's no indication that he is a person that woul d
be cross-exam ned.

There are a nunber of people that fall into that
category that are not strictly residents.

| am anticipating sone back and forth tine issues
there, so | have not thought closely about it, but | do
want to kind of reserve on that as we try to fit in all
t hese peopl e.

HEARI NG EXAM NER:  No, those are all

good concerns, and of course the council nenbers wll be

expected to have read testinony ahead of each w tness,
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and, again, that letter that | have etched out to the
council nmenbers, |ooking at-- yeah, one of the things
that's on that list is to understand that process of
reading all the testinony in advance and particularly
review ng the night before each of the w tnesses that
they will be hearing and have a chance to cross-exam ne
t he next day.

That's well taken, M. Aranburu, and certainly in
the recommendation letter.

You shoul d have a copy of that |letter again on
Monday norning to, as | prom sed, give ne any further
I nput in case you think I've left out for the council
menbers that-- they should receive this |like the mddle
of next week, |'m hopi ng.

If | get it to you Monday, we'll have your
responses by Tuesday and any edits.

| wll send it to you in the formof a Wrd
docunent, so if it's easy for you to just resubmt it
and say, "This is our party's edits"-- again, | don't
want track changes that say |'ve nade a granmati cal
error.

"' m 1l ooking for |ike comment boxes that would say,
"Hey, judge, can you add this in," and we'll go from
t here.

EFSEC staff is pretty good at nmking sure that |
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don't have any grammatical things, but once they take a
| ook at it on Monday norning, we'll get it shipped out
to you and | ook for your coments and say, "Oh, judge,
what about this? This would be an inportant thing for a
council nmenber to know," especially if all of their
first experience, |like sone of you, being in an

adj udi cative hearing of this magnitude, |et al one just
any EFSEC hearing-- so thanks, M. Aranburu, those are
good points, and | would expect that they m ght have
sone questions for those nenbers, like the fire chief,
or on the econom c inpact, even if nobody el se does.

Those are matters of concern that | think have cone
up, not in this case but just in other questions and
comrents |'ve heard council nenbers say at nonthly
neetings, and so | know that they're not afraid to ask a
guestion in general, and in this adjudication it should
be a little nore focused.

Al right. Wat |I think we'll do is ask that the
parties go back and take this joint conprehensive
wWitness list, and | appreciate all of the timng here,
iIf we can now build it into a general schedul e that has
times that we mght anticipate each witness on top of
just their estimates for cross-exam so we m ght know
where a break shoul d be taken.

| am | ooking, for instance, at just the first day
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with Ms. Mclain, M. Went (phonetic), and Ms. Cook.

|f we can give thema general tine-- it |ooks I|ike
Ms. Mclain will take up nost of the norning and sone of
the afternoon, depending on when the [unch break is.

| think we tal ked about an 8:30 a. m housekeepi ng
session that we won't need every day, but then going to
9:00 a.m to 4, and sone days stretching that out to
4: 30.

If we target a lunch break sonewhere in the noon
hour, | would inmagine that Ms. Ml ain would then be 9 to
noon and with the remai ni ng one and three-quarters hours
woul d be, say, 1 to 2:30.

That makes it hard to get M. Went and Ms. Cook in
on that |and use consistency. That's why you've asked
for a day and a half, so it mght be that Ms. Cook is
schedul ed on the second day, and we | eave M. Went
perhaps from2:30 to 4 wwth a provision that he be
avai l able if we need hi mthe next norning.

M. MMahan, does that nmake sense what |'m
suggesting, that you give ne basic tine estimtes?

So just in case Ms. Mclain is only available in the
afternoon that day, that makes it harder, but if she's
avail able in the norning and only on that day-- not
Ms. Mclain, but the other one I amthinking of for next

week.

253.627.6401 BA schedule @balitigation.com
O LITIGATION SERVICES

Page 52




© 00 N o o B~ W N P

N D N D DNMNMNDN P P PP PR R R R
o A W N P O © 00 N O O b W N B+, O

Energy Facility Site Evaluation Council

Horse Heavin Adjudication, Prehearing Conference - August 04, 2023 Page 53

But you get the general idea, M. MMhan, of what
| "' masking to be put together for the next version of
this?

MR. MCMAHAN:  Yes, thank you, and
Ms. Schi nmel pfenig nonents ago just volunteered to do
that, take first shot at it and circul ate.

HEARI NG EXAM NER: Based on the ot her
guestions of where these other wtnesses that weren't in
the original estimates mght be, | don't knowif the
parties want to propose a spot on the schedule, if it's
not first thing in the norning or otherw se, that a
group of w tnesses-- maybe a half hour tinme slot for
t aki ng adoption of testinony of, call it, uncontested
W t nesses by the parties, but making themavailable to
the council. That m ght be another block of tine that
Ms. Schinel pfenig could work on with the parties to say
what day is best.

Even if it's kind of off topic, because fol ks are
not available as M. Aranburu had said, let's have sone
| ati tude on saying, "This topic would be taken up on day
four or day six," whatever it is, "But this wtness, who
no one el se anticipated cross-examning i s here today
for the council to ask any questions as they adopt their
testi nony. "

| think that woul d be fine.
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| f they don't have any questions, it's a quick on
and off. If they do have questions, they'll have
notice, "This was the witness on the schedul e today,
even though it's slightly off topic fromtoday's topic,"
but we go fromthere.

All right. | don't have a lot nore for today's
agenda, other than picking up where we left off | ast
Tuesday on the schedul i ng question.

|f there were other topics that | said were going
to be today | ast Tuesday, | want to go around the room
and see if there's sonething that | told the party |
woul d take up that |I'm overl ooki ng today.

O herwi se, we may be done by 4: 30.

M. MMhan, anything el se the applicant wants ne
to cover today?

MR. MCMAHAN:  No, Your Honor. Thank
you.

HEARI NG EXAM NER:  Ms. Foster,
anything el se fromthe County?

M5. FOSTER  Not necessarily a topic,
Your Honor, but | do think I want to ask one clarifying
guesti on.

It seens as though the applicant has acknow edged
that there won't be live testinony and that it wll just

be cross-exam nation and direct testinony-- |'msorry,
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and redirect testinony, so | think if I"mcorrect, that
nmeans, for exanple, for Ms. Ml ain, that one hour
estimate from Scout, we can renove that fromthe tine
esti mat e.
| just want to clarify that point.
HEARI NG EXAM NER M. MMhan, can
you respond to that?
MR. MCMAHAN:.  Maybe.
| nmean, we wll-- Ms. Mclain wll, of course, be
sworn in and will then be open and avail able to any
gquestioning fromthe parties.
We built in one hour just for redirect, frankly,
just to have kind of a good tine count here.
HEARI NG EXAM NER:  And |' m | ooki ng at
the footnote, Roman Nuneral little one, that cones on a
coupl e of those witnesses, including Ms. Mlain, and I
think that's what Ms. Foster is asking about.
"Scout may offer additional live testinony from
four of your wtnesses to respond to points.”
MR. MCMAHAN:  Yeah. So first of all
| want to be clear that we are not suggesting
suppl enental testinony on the original direct testinony
for witnesses who were sworn in, you know, at the
begi nning of this process.

But the intention is just to nmake sure, as | say,

253.627.6401 BA schedule @balitigation.com
O LITIGATION SERVICES

Page 55




© 00 N o o B~ W N P

N D N D DNMNMNDN P P PP PR R R R
o A W N P O © 00 N O O b W N B+, O

Energy Facility Site Evaluation Council

Horse Heavin Adjudication, Prehearing Conference - August 04, 2023 Page 56

froma timng standpoint, that we're able to build into
the schedule a tine for us to redirect, for exanple, on
Ms. Ml ain, because she's going to be facing sone
consi derabl e cross-exam nation, and | anticipate sone
redirect.

HEARI NG EXAM NER: Al right. And
t hat nakes sense, so long as it's wthin the scope of
the original testinmony and within the scope of cross--

MR MCMAHAN:  Yes.

HEARI NG EXAM NER: You have been in
litigation | ong enough to know that rule.

MR MCMAHAN:  Yes.

HEARI NG EXAM NER:  And | think
M. Aranmburu would quickly tell us that any of this
attenpt to expand the record on the day of the hearing
Is going to be objected to, and he can expect a
favorable ruling on that. W have enough to cover.

| think the only other question is that
suppl enental testinony from M. Kobus based on what is
there in the deposition.

And it's within the scope, | think, that you have
nmenti oned today about the battery energy storage issues
and the other water resources questions.

|s that correct, M. MMahan?

MR MCMAHAN:  Correct.
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HEARI NG EXAM NER. Al right. | am
| ooki ng back down the list to see where--

M5. VOELCKERS: Your Honor, this is
Shona Voel ckers, if | could ask one nore clarifying
question about Ms. Ml ain's testinony.

HEARI NG EXAM NER:  Yes.

M5. VCELCKERS:. Thank you. | have
al so been drafting up a newlist, so |'m happy to
circulate that as well from ny notes.

To that end, | think it would be helpful to clarify
if there are any concerns with Benton County's request
tocall Ms. Mclain later in the hearing. | think that's
also going to lead to less tinme on that first day
because Benton County, and that's under another footnote
there, Footnote No. 2, intends to cross-exam ne her on
site restoration and deconm ssi oni ng, but that was not
I ncluded down in the list itself.

W would just like to clarify that part as well, in
ternms of timng, if we really need 4.75 hours for
Ms. Mclain that first day or if sonme of that should be
reserved for later testinony on site restoration and
deconm ssi oni ng.

HEARI NG EXAM NER: | agr ee,
Ms. Voel ckers, that | only see her nanme |isted on that

conprehensive exhibit list on that |and use consistency

253.627.6401 BA schedule @balitigation.com
O LITIGATION SERVICES

Page 57




© 00 N o o B~ W N P

N D N D DNMNMNDN P P PP PR R R R
o A W N P O © 00 N O O b W N B+, O

Energy Facility Site Evaluation Council

Horse Heavin Adjudication, Prehearing Conference - August 04, 2023 Page 58

topic and on that particular day that we are talking
about .

It sounds, from Footnote, at the end, No. 2, her
name shoul d appear twice on the list, once for the |and
use topic and once for those other itens that Benton
County wants to cross-exarm ne on.

M. MMhan, is it possible that she be avail able
on multiple days of the hearing, given that concern?

MR MCMAHAN: | will be neeting with
her Monday at noon, and | will talk about that with her.

Yeah, | nean, we were just trying to follow the
list that Your Honor had created, and there weren't
W tnesses that really showed up specifically as to site
restoration and decomm ssioning, and there is sone
testinmony fromher on those topics, and | think there
was sone limted response fromM. Went, but-- and it is
limted, but we will nake her available. [|'msure she
wi || be happy about that.

HEARI NG EXAM NER: Wl |, she will get
to see our bright shining faces tw ce, and naybe she
will figure out if one of ny ties is sonething she
i kes. Who knows?

MR MCMAHAN: | will take it up with
her .

HEARI NG EXAM NER.  Okay. | j ust
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thi nk that that nmakes perfect sense fromthe County's
perspective and what Ms. Voelckers is saying, so it
could free up sone tinme there, but it will shift it
around to anot her day.

Again, keeping in mnd that we are going to try to
t ake Wednesday, August 23rd, as a lighter day in the
afternoon, that woul d be perfect.

Al right. M. Voelckers, let ne cone back to you
and see if there are any other topics, besides what you

just brought up, that you wanted to have addressed

t oday.
M5. VCELCKERS:. Thank you, Your
Honor .
| don't have anything else that-- for the hearing
t oday.

| think the rest of ny followup can be with the
rest of the parties in terns of circulating this updated
list and working out the finer points on it.
HEARI NG EXAM NER. G eat .
Ms. Reynevel d, any other topics that you needed
brought up today?
M5. REYNEVELD: | think | nentioned
at our |ast conference that our expert, M. MGyver
(phonetic), mght want to clarify his responses to a few

guestions in response to the deposition of M. Wtson,
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and it's nmy understanding that if he is going to
supplenent, it would be a brief supplenent, but that you
would like a notion for |eave for that or what is the
speci fic procedure?

HEARI NG EXAM NER:  On that question,
why don't you check what it is he's responding to and
whi ch parties took that deposition, because, again, |
haven't seen that deposition, and check with themif
t hey have real concerns about him whatever it is you
think he needs to supplenent, and if not, we can do it
one of two ways:

We can do it by stipulation on the record if all
parties say, "W anticipate M. MGyver needs to clarify
Xor Y."

We can do that and tal k about it next week and try
to avoid you having to file a notion.

If it's something that we need a "He's going to be

reading froma script or sonething that cones in," then
| would anticipate that you would want to see if you can
get an agreed order, just like we tal ked about for sone
of the other potential supplenents.
M5. REYNEVELD: Ckay. That makes
sense.
| can confer wth Yakama Nation and the ot her

parties, and I'll conme kind of prepared to discuss at
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our next prehearing conference.

HEARI NG EXAM NER:  And | think the
other thing to build into the schedule, nuch as Scout
Cl ean Energy had sone tine for Ms. Ml ain, maybe,
dependi ng on how nmuch tinme you think M. MGyver is
going to need for supplenenting-- if it's ten m nutes,
that is one thing, if it's an hour, it's sonething el se
that should be listed on the right-hand side there with
atine estimate or see if you need to do that redirect
that M. McMahan is suggesting so he could clarify
t hi ngs.

M5. REYNEVELD: Ckay.

It was ny understanding fromour |ast conference,
Judge, that you preferred ne to supplenent the record
through a witten suppl enent.

Do you-- are you now preferring that M. MGyver
suppl enment verbal | y?

HEARI NG EXAM NER:  No. | am
respondi ng to what you said.

He has pre-filed testinony, but then you said he
woul d be responding to clarifications froma deposition,
and that deposition, again, is not in the record, so |
guess | was interpreting that he woul d be responding to
Cross-exam nati on questions based on his deposition, and

then you woul d have to then supplenent and clarify.
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| f he has suppl enental testinony that wasn't
i ncluded in what he pre-filed, then it should be in
writing, and, again, depending on what it is, the Yakam
Nation and the other parties may stipulate that it's
agreed that that's a | ogical supplenent so that we have
t he best possible record, simlar to what M. MMhan
was representing about the evolving battery energy

storage, perhaps after the deposition and the pre-filed

testinmony, there's new and better information-- if it's
in that manner, |'mguessing it will be generally
agr eed.

Ms. Voel ckers, with that description, it sounds
like you're the party that took the deposition, is what
Ms. Reyneveld is asking for sonething that m ght be
anot her agreed order?

M5. VCELCKERS: Thank you, Your
Honor .

Yes, and actually our preference would be for this
to happen before the prehearing briefs are due because |
understand it to be a change to what's al ready been
filed, and it shows that we're all referencing the nost
accurate testinony.

Qur preference is that we would just work with
Ms. Reyneveld and the other parties for a stipul ated

suppl enental testinony that cones in witing early next
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week so we can all have it and also so that we don't
need to spend unnecessary tinme going over it in the
hearing itself.

HEARI NG EXAM NER: All right. So
Ms. Reyneveld, it sounds |ike you have a potenti al
solution that's | ess burdensone than filing sonething
for the judge, wait for other parties to respond, and
t hen get an order.

Does that work for you?

M5. REYNEVELD: Yes, it does.

Thank you.

HEARI NG EXAM NER. Al'l right. Sounds
like with everybody so far there is no additional
t opi cs.

M. Aranburu, other than the Blue Angels, any
addi tional topics?

MR. ARAMBURU. They left us al one at
| east for a while.

There are outstandi ng responses that we have, |
think two or three notions that have been filed, and
we're going to be working on those this weekend and get
those to you, so there's those outstandi ng i ssues.

Again, wth respect to the Kobus testinony or
suppl enental testinony, we still believe that should be

a notion-by-notion, and we have a chance to respond to
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t hat noti on.

Those are our concerns.

| think everything el se has been covered, and we
are going to be supplying the parties with a |ist of the
W t nesses who submitted testinony that were not-- that
was not personal opinions, a list of those people and
when they woul d be available to testify.

HEARI NG EXAM NER.  Excel | ent.

On that particular list, when you circulate it, if
you w Il make sure | amon the e-mail list, | would | ove
to have a | ook over everyone's shoul der on that
particul ar topic.

MR. MCMAHAN: That woul d be fine.
We'll circulate it to you as well.

HEARI NG EXAM NER: Al'l right. Thank
you.

M. MMhan, will you clarify for M. Aranburu that
that's your intent, to get that supplenental testinony
together on the water rights, and the battery energy
storage system and file a notion to add that to
M. Kobus's tine?

MR, MCMAHAN: To add it to his tinme?
| am not sure what you nean.

W wiill be filing a notion to suppl enent the

testinmony in the deposition, and I will endeavor to have
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t hat on Monday nor ni ng.

HEARI NG EXAM NER. Wl |, what |'m
suggesting is that M. Kobus will, at sone point, adopt
t hat supplenental testinony or be called for
Cross-exam nati on.

| don't see his nane anywhere on the current |i st
of W t nesses.

MR MCMAHAN. We will be happy to
provide himas a live witness and subject to
Cross-exam nation on these narrow i ssues, absol utely.

HEARI NG EXAM NER: Al right. And--
you figure out what way works best.

Again, on those narrow topics, you work with
M. Aranburu to figure out, once he adopts those, what,
i f any, cross-exam m ght occur, and once the council,
again, reads his deposition, the discovery deposition,
they nmay al so have sone questions, dependi ng on what
M. Aranburu asked and what he answer ed.

MR. MCMAHAN:. Agreed. Thank you.

HEARI NG EXAM NER:  Ckay. | think
we' ve gone around the room

Does anybody el se have anything before we adjourn
today' s prehearing conference?
(Not hi ng stated.)
HEARI NG EXAM NER: Al right.
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Hearing none, | think today the quick summary is just we
t al ked about schedul i ng.
| don't know - the adm nistrative procedures wants
me to have a preconference order for every tine we have
one of these.
All I"'mintending to do is issue a one-page, "W
tal ked about scheduling, and we are going to get
t oget her agai n next week on the 10th of August, as
previously discussed, starting at 2:00."
| don't know necessarily that we need a whol e | ot
of time, other than to confirmthe refinements of the
schedul e.
Are there any other agenda itens that parties would
i ke for next Thursday at 2:00 on the 10t h?
M. MMhan, do you anticipate anything but a
refined schedul e?
MR. MCMAHAN:  No, Your Honor. Thank
you.
HEARI NG EXAM NER:  Ms. Foster, do you
anticipate anything el se, besides that?
M5. FOSTER  No, Your Honor. Thank
you.
HEARI NG EXAM NER. M. Aranburu, | am
going to go out of order.

Do you have any other itens?
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MR. ARAMBURU: Not hi ng ot her than
what |'ve discussed today during the conference.

HEARI NG EXAM NER: Ckay. W'l have
kind of a round-robin at the end of next Thursday, but
If it's just refining the schedule, it m ght be
mercifully brief.

Ms. Voel ckers, anything besides refining the
schedul e on August 10t h?

M5. VCELCKERS: Thank you, Your
Honor .

We have an outstandi ng di scovery request to the
applicant related to the water for the project, and so
dependi ng on how that progresses, as well as the
potential that that would cone in instead through new
direct testinony, that may be a topic that we need to
di scuss on Thur sday.

| don't know at this tine if that potentially is
resol ved.

HEARI NG EXAM NER.  Ckay. |'ve made a
note of that.

Ms. Reynevel d, any other topics you m ght think of
for next Thursday?

| guess it would be alnobst norning by the tine we
get to you.

M5. REYNEVELD: No, Your Honor.
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Thank you.

HEARI NG EXAM NER: Ckay. | don't
have anything el se for today, and hearing that none of
the other parties do, I'lIl be talking to you next
Thur sday at 2:00.

We'll refine the schedule, we will see where the
Yakanma di scovery request is with the applicant on water
I ssues, and as | say, hopefully Monday and Tuesday
you'll see a lot of the other orders that are still in
t he queue cone out to you.

Thank you all for your tinme and consideration.

We are going to adjourn the prehearing conference
at 4:40, and | don't know if we had a court reporter or
not, but we have the audi o and video recordings through
Teans.

Thank you all. Have a great weekend.

(Hearing adjourned at 4:40 p.m)
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STATE OF WASHI NGTON ) I, Terilynn Sinons, CCR, RVR CRR
) ss a certified court reporter
County of Pierce ) in the State of Washi ngton, do

hereby certify:

That the foregoing transcript of the PREHEARI NG
CONFERENCE was taken before ne and conpl eted on
August 4, 2023, and thereafter was transcri bed under ny
di rection;

That | amnot a relative, enployee, attorney or counsel
of any party to this action or relative or enployee of any
such attorney or counsel and that | amnot financially
interested in the said action or the outcone thereof;

That | am herewith securely sealing the said transcri pt
and pronptly delivering the same to EFSEC.

| N WTNESS WHERECF, | have hereunto set ny signature on
the 6th day of August, 2023.

/M/\fS\/v»—

Terilynn Sinons, CCR, RWR CRR
Certified Court Reporter No. 2047
(Certification expires 07/07/24)
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 1                      BE IT REMEMBERED that on Friday,

 2   August 4, 2023, before Terilynn Simons, Certified Court

 3   Reporter, CCR, RMR, CRR, CLR;

 4                      WHEREUPON, the following proceedings

 5   were had, to wit:

 6                         <<<<<< >>>>>>

 7                     HEARING EXAMINER:  This is Judge Torem

 8   for the record, and we're going to call together our

 9   fourth prehearing conference order in the matter of Horse

10   Heaven Wind Farm LLC.

11        There was a notice talked about when we were last

12   together last week, and it went out earlier this week, if

13   not yesterday.

14       What I wanted to do today is pick up where we left

15   off.  I think it was on July 25th was our last

16   conference.

17        The purpose of today was really to talk a little bit

18   more about the scheduling of evidence, particularly in

19   light of the order I issued, I think it was Monday

20   morning, regarding the striking of some of the witness

21   testimony for Tri-Cities C.A.R.E.S.

22       There was a number of e-mails that came in today,

23   and, frankly, I have not read the ones that came in

24   today.  It's been one of those days, and I'm just getting

25   time to do this today.
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 1       So I'm going to turn to the applicant first, and I

 2   know, Ms. Stavitsky, one of those e-mails was yours, and

 3   it looked like it was about exactly this topic that we

 4   were going to talk about, how to schedule the witnesses,

 5   so I'm trying to find that one now.

 6                      MR. MCMAHAN:  Thank you, Your Honor.

 7   Tim McMahan here.

 8        Ms. Stavitsky is out of office.  I do have my

 9   colleague, Emily Schimelpfenig, with me today.

10                     HEARING EXAMINER:  Great.

11        So I'm looking at an e-mail, I think, that went

12   from Ms. Stavitsky back to you on August 3rd, at

13   9:59 a.m., or thereabouts.

14        Why don't you summarize for the record what your

15   interactions had been.

16        I think it looks like there was some e-mail

17   exchanges that go back to Wednesday, August 2nd, that

18   Ms. Stavitsky sent my way for suggestion, based on

19   witness availability and how to do things.

20                     MR. MCMAHAN:  Yes.  So we spent a

21   fair bit of time-- I would credit Ms. Stavitsky for

22   this-- a fair bit of time working with all of the

23   parties to try to identify the witnesses that we would

24   be calling, the time that would likely be involved with

25   each of the witnesses, both for original testimony,
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 1   cross-examination, rebuttal.

 2       We group them into a series of groups, including

 3   the first batch was land use, and, Your Honor, I know

 4   you had intended land use to go first, so we grouped the

 5   witnesses together for land use, and then the next group

 6   on the environmental physical impacts wildlife and

 7   habitat, and that constituted most likely a two-day

 8   scenario to move through those witnesses, and then a

 9   third day for visual, a fourth day for other physical

10   impacts, and then cultural archeological resource

11   impacts, and that's something we are going to need to

12   talk about because there is a scheduling availability

13   issue for one of those witnesses.

14       In any event, we sent the schedule out, I believe

15   we copied you, Your Honor, and all of the parties, and I

16   would say it was an early productive exercise, but we

17   haven't heard back since midweek on whether there were

18   any changes to the schedule that we-- and information

19   that we proposed.

20                     HEARING EXAMINER:  Okay.  Let's take

21   a look at the first acts that you talked about, August

22   14th, 15th, and 16th.

23       So originally last time we had thought land use

24   might take one day and then the environmental physical

25   issues would take two.
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 1       Sounds like we are expanding land use by a half a

 2   day just to be sure; is that correct?

 3                     MR. MCMAHAN:  Well, I mean, I tend to

 4   believe we can still get through land use in one day,

 5   but I-- you know, I would be happy to hear from others.

 6                     HEARING EXAMINER:  Okay.  So if that

 7   does happen, we would have the full two days-- well, one

 8   and a half days to get through more of the environmental

 9   and physical pieces.

10       It looks like the carryover on that would be until

11   Thursday or Friday, the last two days that we certainly

12   didn't have anything discussed as prearranged for

13   those-- the end of the second week of hearing.

14       Mr. McMahan, does that sound right for those first

15   couple of topics?

16                     MR. MCMAHAN:  Yes, I believe so.

17                     HEARING EXAMINER:  And the tribal

18   testimony then from the Yakama Nation would be on

19   Monday, the 21st.

20        From this schedule it looked like the socioeconomic

21   would be those next two days, and then whatever we need

22   on the last two topics, cumulative impacts, that's not

23   already covered in socioeconomic, and then the

24   decommissioning piece as well.

25       Okay.  I'm tracking with that.
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 1       Anything else the applicant wants me to know on

 2   those items?

 3                     MR. MCMAHAN:  No, Your Honor.  Thank

 4   you.

 5                     HEARING EXAMINER:  Let me turn to

 6   Ms. Voelckers next.  It looks like she was the next on

 7   the e-mail chain.

 8       Ms. Voelckers, anything else to comment,

 9   particularly on anything we need to do on Monday, the

10   21st, for the Yakama Nation testimony?

11                     MS. VOELCKERS:  Thank you, Your

12   Honor.

13       We can-- Shona Voelckers for Yakama Nation.

14       We can accommodate the proposal to have

15   archaeological and cultural resources all addressed on

16   Monday.

17       I guess my additional comment is that we'd still

18   prefer to have the environmental impacts as close

19   together as possible and to finish the wildlife after

20   that, but I think given the really helpful clarification

21   from Mr. McMahan the other day that the applicants is no

22   longer proposing supplemental testimony from its

23   witnesses, I would like to suggest that it might be more

24   helpful to go back to that original list that

25   Ms. Stavitsky had e-mailed Tuesday that has those time
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 1   estimates and see if we really need to totally rearrange

 2   or if we can just-- given the clarification, I would

 3   agree with Mr. McMahan that land use probably could

 4   happen in one day, so I don't know that we need to

 5   rearrange the entire schedule looking at that original

 6   comprehensive witness list.

 7        We do have other thoughts on that list, but that's

 8   all I have for now in terms of the overall order.

 9                     HEARING EXAMINER:  Okay.  Thank you.

10       Ms. Reyneveld, if you're on the line, does counsel

11   for the environment have any comment on the schedule as

12   we're talking today?

13                      MS. REYNEVELD:  We don't.  The

14   schedule as proposed works for counsel for the

15   environment.

16                      HEARING EXAMINER:  Okay.  Let me turn

17   back to Benton County.

18       Who is on the line for Benton County?  I didn't see

19   when I was limited on Teams.

20                     MS. FOSTER:  This is Aziza Foster for

21   Benton County.

22                      HEARING EXAMINER:  Ms. Foster, good

23   afternoon.

24                      MS. FOSTER:  Good afternoon, Your

25   Honor.

0009

 1                      HEARING EXAMINER:  Did the

 2   pre-hearing deadline go okay for you?

 3                      MS. FOSTER:  Yes.

 4                      HEARING EXAMINER:  Perfect.

 5        All right.  What are the County's views on the

 6   schedule as it stands?

 7                     MS. FOSTER:  Yeah, the County, I

 8   guess, has a clarifying question if it may, Your Honor.

 9       The County just wanted to know, I guess, the

10   procedure or what is going to be done if, you know, a

11   party had submitted direct testimony but then just based

12   upon the development of the issues didn't anticipate or

13   intend to call that witness for live testimony.

14       I'll just give an example:

15       Benton County did not intend to call Ms. Cook

16   (phonetic) for any live testimony, but it then saw

17   through this witness list that the parties intended to

18   cross-examine her, so Benton County was just kind of

19   wondering the procedure on that.

20                     HEARING EXAMINER:  Well, I will tell

21   you the procedure would be if that testimony is to be

22   offered and it's sworn testimony as opposed to public

23   comment, it's subject to cross-examination.

24                     MS. FOSTER:  Okay.  And on that--

25   that's what I assumed you would say, Your Honor.  We
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 1   just wanted clarification on that.

 2       On that grounds then, yeah, Benton County agrees

 3   with all the statements that have been made in regards

 4   to the order of the schedule.

 5                     HEARING EXAMINER:  Okay.  Yeah, and

 6   these hearings, for anybody but the applicant's counsel,

 7   I think, are likely fairly new.

 8        There may have been some of you-- I think

 9   Mr. Aramburu has participated in EFSEC hearings before,

10   but, again, the testimony that's pre-filed hasn't been

11   admitted into evidence yet and typically is adopted by

12   the witness verbally, and then after that, when the

13   witness is sworn, and the testimony is adopted, then

14   they're tendered for cross-examination by any of the

15   other parties, and some of you will have

16   cross-examination estimates of time, and the course of

17   the questioning may also result in other parties who

18   didn't think they had something to ask, having a need to

19   do so or clarify something, and then the redirect.

20       So for the County's purpose, as those witnesses are

21   produced, they will be cross-examined, and then you

22   could have some redirect exam with them, so I encourage

23   in the witness preparation to think about what questions

24   you might anticipate and anything you want to go over

25   with the witness on how to be prepared, based on their
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 1   personal knowledge and the scope of their testimony, to

 2   answer, and if they have questions about being

 3   cross-examined, to give them advice as to what that all

 4   comes to in an administrative hearing.

 5       Does that make sense, Ms. Foster?

 6                     MS. FOSTER:  Yes.

 7        Thank you, Your Honor.

 8                     HEARING EXAMINER:  And I imagine if

 9   the witness does not appear, it will be difficult, if

10   not impossible, for them to adopt their testimony under

11   oath, so then a motion to admit it as a public comment

12   might be entertained, but otherwise that testimony--

13   that risk of not coming into the record and being

14   considered, even though the parties may have had the

15   council members prepared and had them read it in

16   advance, they will get an instruction that they can't

17   consider it, as it won't be part of the record.

18       That's how I would plan to handle any witnesses

19   that choose not to appear or otherwise are directed to.

20       Their testimony won't be admitted to the record

21   unless they're there to adopt it and be subject to

22   cross-exam.

23       All right.  Anything else from the County on the

24   schedule?

25                     MS. FOSTER:  No.
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 1        With that helpful clarification, Your Honor, the

 2   County agrees with the schedule as it's been proposed.

 3                     HEARING EXAMINER:  Okay.

 4   Mr. Aramburu, how are you today?

 5                     MR. ARAMBURU:  I'm doing well, Your

 6   Honor.  Thank you very much.

 7                     HEARING EXAMINER:  All right.  I

 8   understand you were out of the office for a few days, so

 9   I hope you got some rest and take the rest of the month

10   just doing what we're going to be doing best for the

11   next couple of weeks-

12                     MR. ARAMBURU:  Ready to go, Your

13   Honor.

14       I have some comments on the scheduling, and I have

15   been out of the office.

16       First of all, there seems to be a bit of confusion

17   about witness testimony, and I understand that witness

18   testimony will be just as you describe it, Counsel will

19   present the witness, the witness will adopt the

20   testimony, be available for cross-examination, and

21   possibly redirect examination, but I do hope that the

22   redirect examination is not bringing up new issues.

23       There has been some comment about having live

24   witnesses presenting supplemental testimony, and as I

25   understand the proceedings, if there is to be a request
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 1   for supplemental testimony, that would have to come in

 2   the form of a motion to the examiner.

 3                     HEARING EXAMINER:  Let me stop you

 4   there for just a moment to clarify.

 5       I think the only supplemental testimony I was

 6   thinking might be coming in is:

 7        one, we talked about last Tuesday some

 8   demonstrative exhibits that Ms. Voelckers has brought

 9   up; and then the question of if Mr. Kobus's deposition

10   was admitted from the discovery deposition, there was

11   some discussion by the applicant for supplemental

12   testimony to flush out anything that might have been

13   discussed in the discovery deposition or they would have

14   asked the questions, if you remember that discussion.

15       Let me just go back, before I come back to

16   Mr. Aramburu, and ask Mr. McMahan to clarify the status

17   of that from last week.

18       There was some representation here about one of you

19   speaking, that "Oh, maybe there's not going to be any

20   supplemental testimony offered."

21       Mr. McMahan, does the applicant have a position on

22   that today.

23                     MR. MCMAHAN:  Yes.

24        Thank you, Your Honor, but I if could take one step

25   back for a second because I might have clouded something
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 1   at the beginning of this, which is the scheduling issue

 2   for Ms. Ragsdel (phonetic), and she's only available on

 3   Monday, so-- and we talked to the parties about this.

 4       We were not going to call Ms. Ragsdel, but others

 5   do plan to call her, so just put a pin in that to

 6   understand that we need to kind of find a way to slip

 7   her in on Monday and then maybe carry on with land use

 8   for part of the second day.

 9       I apologize for not bringing that up right out the

10   outset.

11       Sorry.

12                     HEARING EXAMINER:  She's only

13   available Monday, the first day of hearing, August 14th?

14                     MR. MCMAHAN:  Sorry, the 21st.  She

15   is available the 21st.

16       I need to get my schedule fixed here.

17                     HEARING EXAMINER:  Okay.  When you

18   said "land use," I went back to the 14th--

19                     MR. MCMAHAN:  I'm sorry.  She is

20   available to testify only on the 21st.  Sorry to clarify

21   that, just so as we continue along here, I just want to

22   make sure that that's kept in mind.

23                     HEARING EXAMINER:  Thank you.

24       Back to the supplemental testimony.

25                     MR. MCMAHAN:  Thank you, Your Honor.
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 1       We had proposed last week, I guess it was, that we

 2   would like to have the council have the best information

 3   before them, providing some discrete supplemental

 4   testimony on two issues:

 5       One is battery energy storage facilities.

 6        The technology and the safety or fire prevention

 7   issues on battery energy storage facilities is actually

 8   evolving right now, and the information in the

 9   deposition is not accurate, in terms of particularly

10   fire control with battery energy storage facilities, so

11   I don't want-- I would not want to provide the council

12   with inaccurate information about how fire-- potential

13   fire risks on-- a vanishingly small risk of battery

14   energy storage facility fires, but how those would

15   potentially be handled.

16       We would like the opportunity to supplement

17   Mr. Kobus's testimony with accurate information for the

18   council on how those issues would be resolved.

19       The second issue that was explored in the

20   deposition related to water resources for the facility.

21       I'm working diligently with Shona on providing her

22   with some information about the water resource on the

23   so-called DNR land, and I'm hoping to have that pulled

24   together to Shona by tomorrow, I hope.  I am trying to

25   get that together for you.

0016

 1        In any event, the information in the deposition

 2   needs to be supplemented to have a more accurate

 3   portrayal of water resource information, and we will be

 4   supplying that to EFSEC staff, and we think it would be

 5   best, so that the council has complete and accurate

 6   information, to have that in hand.

 7                     HEARING EXAMINER:  Okay.  I

 8   understand the discrete nature of that.

 9       I think that was a long way of saying, yes, we are

10   going to have some supplemental testimony and exhibits,

11   correct?

12                     MR. MCMAHAN:  That was long-winded

13       Yes, thank you.

14                      HEARING EXAMINER:  It's okay.  I'm

15   usually the one that's doing that, Mr. McMahan.

16       All right.  With those two areas-- those both come

17   out of the Kobus deposition, correct?

18                     MR. MCMAHAN:  That is correct.

19       As noted, we don't object to any of these

20   depositions coming into the record.

21                     HEARING EXAMINER:  And I want you to

22   clarify one thing.  When you say "provide the council

23   accurate information," there's a potential connotation

24   that any party might take, or I, that Mr. Kobus

25   testifying under oath provided inaccurate information.
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 1       I want you to clarify if it was intentional in your

 2   thought, unintentional, or just uninformed, particularly

 3   given the suggestions early on by Mr. Aramburu that he

 4   is the guy that knows everything.

 5                     MR. MCMAHAN:  Thank you.

 6       It's that-- on the battery energy storage issue,

 7   the fire risk issues are evolving and have been

 8   evolving, and so what is described in the deposition

 9   about how to deal with fire suppression is no longer

10   accurate, and I've been reviewing reports from New York,

11   as of this week even, states that are dealing with new

12   fire code recommendations for battery energy storage

13   facilities, so I think it's best to have an accurate

14   portrait of what those evolving standards are, and Dave

15   Kobus is very, very much on top of it.

16       He's able to provide supplemental live testimony,

17   if anybody wants it.  I don't think it's necessary, but

18   we need to clarify that.

19                     HEARING EXAMINER:  Okay.  So that

20   helps me understand.

21       So at the time of the deposition he provided,

22   because I haven't read it, the best information he knew

23   at the time, but now he's willing to stipulate that what

24   he said is-- through either the evolution of things or

25   not keeping up exactly on things, it's more accurate to
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 1   give the information you're suggesting?

 2                     MR. MCMAHAN:  That's correct, Your

 3   Honor.  Thank you.

 4                     HEARING EXAMINER:  Okay.  So let me

 5   come back to Mr. Aramburu and figure out where we are.

 6       I know you just got back into town on the motion to

 7   have Mr. Kobus's deposition admitted.

 8       Maybe the easiest way to save us all time is to get

 9   with Mr. McMahan and draft an agreed order that I can

10   simply sign rather than having to gin up another four

11   pages, reciting everything that you came to.

12        If there's an agreement on that, submit it with

13   both your signatures, and if you will represent, without

14   gathering signatures from the other parties, that they

15   don't object, sign it, I will take your word for it as

16   attorneys and officers of the court, and I will just

17   say, "Great.  Here is my signature on an agreed order."

18       That will shortcut that.

19       Mr. Aramburu, with that said, how would you like to

20   proceed on that scheduling matter?

21                     MR. ARAMBURU:  I do want to say that

22   I object to supplemental testimony from Mr. Kobus in the

23   strongest possible terms.

24                     HEARING EXAMINER:  All right.  I

25   haven't ruled on that in any possible terms.  I am just
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 1   telling you about the deposition.

 2       Let's get the agreement on that in the easiest

 3   possible terms.

 4                     MR. ARAMBURU:  Well, we submitted a

 5   motion just when I got back this afternoon, and

 6   Mr. McMahan indicates there's no objection to the Kobus

 7   deposition becoming a part of the record, so I think

 8   that's a nonissue.

 9       It's supplemental testimony that's the issue.

10                     HEARING EXAMINER:  I haven't gotten

11   through today's e-mails yet, so I am glad-- I will look

12   for that, and it should be a pretty easy order then to

13   note that.

14                     MS. VOELCKERS:  Your Honor, if I may.

15   This is Shona Voelckers.

16                     HEARING EXAMINER:  Yes, ma'am.

17                     MS. VOELCKERS:  Are you wanting--

18   because we have our pending motion to supplement the

19   record as well.

20       Are you wanting just one drafted order between the

21   parties that grants both of these motions, is that the

22   request, or just a straightforward draft order?

23                     HEARING EXAMINER:  Well,

24   Ms. Voelckers, if your order is not contested by any

25   other party, that would be a great development at this
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 1   time.

 2       If it is contested by any other party, I am not

 3   aware of that yet.

 4                     MS. VOELCKERS:  Thank you, Your

 5   Honor.

 6       I believe Mr. McMahan was clear that Applicant is

 7   not contesting either the Yakama Nation's motion or

 8   Tri-Cities C.A.R.E.S.

 9       I am happy to work on that as well.

10                     HEARING EXAMINER:  If you would be so

11   kind as to draft an order resolving both those motions

12   as noncontested, I will sign that on Monday.

13                     MR. MCMAHAN:  Your Honor, Tim

14   McMahan, if I may.

15       I appreciate what you're trying to resolve here and

16   certainly as it relates to the Yakama Nation issues just

17   stipulated, as far as I'm concerned.

18       I do think Mr. Aramburu and I are far apart on the

19   content of information that we would like to supplement

20   to Mr. Kobus's deposition.

21                     HEARING EXAMINER:  That comes through

22   loud and clear, Mr. McMahan, but I hear you are not

23   objecting to the deposition itself.

24                     MR. MCMAHAN:  Correct.

25                     HEARING EXAMINER:  I understand what
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 1   you're asking for supplemental testimony.

 2       Once you have that together and the parties know if

 3   they're far apart or not on the substance, that may be

 4   one thing.

 5       I understand on the procedure what Mr. Aramburu is

 6   referring to in his strong, strongest possible terms,

 7   opposing just any notion of supplemental testimony.

 8       Again, that can't be decided out of context without

 9   exactly what it is to be supplemented and once I've seen

10   the Kobus deposition as well.

11       If you're not objecting again, as you've said, to

12   these other motions to add the evidence, you still

13   preserve the right, of course, Mr. McMahan, to file your

14   additional clarifications, and then I can make a

15   separate ruling on those, but I have to get the

16   underlying stuff in first, and if there's not a fight

17   about that, I have enough other motions that I need to

18   rule on still, and I don't want to be delivering them to

19   everybody on the morning of the 14th.

20                     MR. MCMAHAN:  Thank you, Your Honor.

21                     HEARING EXAMINER:  All right.

22   Mr. Aramburu, we are back to you.

23                     MR. ARAMBURU:  I think I have said my

24   piece on the supplemental testimony of Mr. Kobus.

25       So do I understand then that there would need to be
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 1   a motion that would be filed and then you would rule on

 2   the motion for the supplemental testimony?

 3       I'm just looking for the procedure.

 4       You've heard me on the substance.

 5       Just the procedure to be followed.

 6                     HEARING EXAMINER:  All right.  I know

 7   there's a motion written and filed from the Yakama

 8   Nation to supplement the record.

 9       I thought I understood you to say that just as you

10   got back today, one such motion for the Kobus deposition

11   or some other supplement had come in from you.

12       Did I misunderstand the purpose of today's motion?

13                     MR. ARAMBURU:  No, I do not have a

14   current motion to supplement the record.  I'm responding

15   to Mr. McMahan's statements today that he intends to

16   supplement the Kobus deposition with certain

17   information, and as I understand, the manner of doing

18   that would be for the applicant to submit a motion to

19   you that would be ruled upon.

20                     HEARING EXAMINER:  Correct.  Correct,

21   but we have two things that are going to supplement the

22   record:

23        One group of evidence from the Yakama Nation, which

24   is now we've-- unless anybody speaks up, it is

25   uncontested and there can be an agreed order that
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 1   Ms. Voelckers has volunteered kindly to submit.

 2       I think Ms. Voelckers was also speaking to what she

 3   may have thought, and the same thought that I had, that

 4   there was a pending motion on the Kobus deposition and

 5   that could also be taken care of by her same order, but

 6   apparently you don't have a motion in yet, so my

 7   suggestion to you is you don't need one.  You've made it

 8   verbally.

 9        Just prepare an agreed order and indicate in it

10   that you've talked to all the other parties and they've

11   waived presentation on it, as you would do in any other

12   court, and I'll sign it Monday, and the Kobus

13   deposition, as long as it's filed, along with the agreed

14   order, will be admitted per that order.

15       Is that clear?

16                     MR. ARAMBURU:  That's fine.

17       We did actually, just when I got back, file a

18   motion to include the Kobus deposition in the record, so

19   we just filed that a bit ago.

20       What we will do then is prepare an agreed order

21   that included the -- will include the Kobus deposition

22   as a part--

23                     HEARING EXAMINER:  Okay.  Thank you.

24        As far as the other supplementation from

25   Mr. McMahan, it's not until he files it and you have a
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 1   brief chance to respond-- depending on when it comes in,

 2   if you could get a quick response in, fantastic.

 3       We have another conference next week.  I believe

 4   it's Thursday afternoon.  If we need to take it up on

 5   the record then, we will, but I'm hoping that by

 6   Thursday afternoon all pending orders will be ruled on

 7   in writing, and we go from there.

 8       All right, so, Mr. Aramburu, on the schedule?

 9                     MR. ARAMBURU:  So on the schedule, we

10   do have testimony from Mr. Simon, and I did indicate--

11   you're going to have to excuse me from here because the

12   Blue Angels are now practicing over the top of my office

13   in downtown Seattle, so excuse me for that.

14       Mr. Simon has indicated that he would be

15   cross-examined on that part of his testimony that was

16   not stricken, and as everyone is aware, earlier this

17   week, Judge Torem, you've authorized us to file a motion

18   for reconsideration, and we are working on that.

19       It is somewhat of a substantial task, but we intend

20   to have that to you and the parties by Monday, and that

21   motion for reconsideration will be to ask you to include

22   portions of the Crewpensharp & Dunn (phonetic)

23   testimony, so that will be coming in on Monday.

24       Your ruling on that, and I don't know what it is,

25   would have some impacts on our current witness list, so
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 1   I just-- I make that as a note more than anything else.

 2       The other thing is I think Mr. Simon and Mr. Pollis

 3   (phonetic) are listed here on the applicant's witness

 4   list as "Other physical impact."  I think really both of

 5   them are dealing with the scope and scale of the

 6   project, which is under socioeconomic impacts.

 7       I think that testimony really is more related to

 8   that, keeping in mind that some of these witnesses,

 9   Mr. Pollis, for example, does provide comment on visual

10   issues as well.  I expect to cross-examine him on those

11   issues.

12       I think the principal testimony of both of those

13   witnesses deals with scope and scale of the project.

14                     HEARING EXAMINER:  Okay.  I would

15   agree with that as well.

16       As far as your anticipation of how I would rule, of

17   course the applicant will have a chance to read your

18   motion for reconsideration and have some input as to if

19   they think that what you're proposing now falls within

20   the scope of their expertise and the scope of the

21   disputed issues.

22       Again, I intend to be-- if the items fall within

23   disputed issues, it's an easy decision.

24       If they fall more within the scope of their

25   expertise, that's an easy decision in your favor as
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 1   well.

 2       The remainder of that testimony, and what to do

 3   with it, may be something that we can talk about today

 4   as well, things that are better designated as public

 5   comment as opposed to sworn testimony subject to

 6   cross-examination.

 7                     MR. ARAMBURU:  If that's a question--

 8                     HEARING EXAMINER:  I am just telling

 9   you that's where I'm at.

10       I want to come back to that particular item once

11   we're done talking about the schedule.

12       It will have some secondary impacts, but we can go

13   from there.

14                     MS. VOELCKERS:  Your Honor, if I may

15   ask a question about the schedule now after hearing this

16   information?

17                     HEARING EXAMINER:  Yes, please.

18                     MS. VOELCKERS:  Shona Voelckers.

19   Apologies for interrupting.

20       So I would appreciate some clarification on two

21   parts, one of which is directly relevant to the time

22   estimates here, and that is about witnesses who have

23   submitted sworn testimony and who have not been

24   identified for cross-examination by other parties.

25       What I just heard was that they-- you know, if they
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 1   don't appear for cross-examination and adopt their

 2   testimony, it won't be treated in the same way as other

 3   testimony.

 4       I want to make sure that that's not-- I mean, we

 5   have wildlife experts who have submitted testimony, and

 6   we're not calling them ourselves because we understand

 7   this to be for cross-examination.

 8       The other parties had the opportunity to call them

 9   and have chosen not to cross-examine them, but they

10   still need an opportunity to adopt their testimony, is

11   what I'm hearing.

12       I wanted to clarify that, and if that's the case,

13   then we need to add them into the schedule before we

14   move forward because that was not my understanding, that

15   their testimony would be disallowed simply because the

16   other parties chose not to cross-examine them.

17                     MR. ARAMBURU:  That is my

18   understanding as well.

19                     HEARING EXAMINER:  Well, I want you

20   to consider that there's one other elephant in the room

21   that might want to ask questions, and that would be your

22   ultimate audience, the EFSEC Council.

23       This is an opportunity to adjudicate, and those

24   that have participated in the past well know that any

25   party that presents a witness presents it to the
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 1   council, and the council may also ask questions.

 2       Those questions, as folks may remember from years

 3   past, are sometimes written down and handed to the

 4   judge, and the judge reads them, and some council

 5   members are not shy, and they'll ask their own

 6   questions.

 7       They're subject to the same objections as someone

 8   else's questions might be in an evidentiary hearing.

 9       Some people question the wisdom of objecting to a

10   council member's question, but, again, the rules of

11   evidence are what they are.

12       Ms. Voelckers, that's why I want every witness

13   appearing in front of the council to adopt their

14   testimony, and if no other party is going to

15   cross-examine, I don't have a way of knowing in advance

16   if a council member says, "Oh, I had a question for

17   them," particularly for some of your wildlife folks.  We

18   may have an active council member from the Department of

19   Fish and Wildlife or another interested council member

20   on some of those issues.

21       I would feel very uncomfortable having to state to

22   the council or Chair Drew (phonetic) and say, "Oh, I

23   excused that witness because none of the other parties

24   had a question."

25       Does that make sense, Ms. Voelckers?
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 1                     MS. VOELCKERS:  It does, Your Honor,

 2   and it's really helpful clarification, and we would

 3   certainly welcome questions from the council for our

 4   wildlife experts.

 5       So I would like to, you know, state now that we

 6   would like to add them into that schedule.

 7       Those are the two that are for me, but maybe other

 8   parties have others, but I would certainly would like

 9   to-- it was not our intention either to not have them

10   available to the council.  We just didn't understand

11   that to be the way the conversation was.

12       I would like to add them back in for that purpose,

13   Your Honor.

14       If I may just ask my other question now, even if we

15   put a pin in it:

16       I heard discussions about motions to supplement the

17   record or provide supplemental testimony.

18       I think I have voiced this since the very first

19   prehearing conference, but the Yakama Nation's members

20   who have testified on cultural impacts likely have

21   supplemental testimony that they were not comfortable

22   putting on paper, and so I've asked to preserve their

23   ability to bring that verbally during the hearing, and I

24   think I've asked that throughout, but if I need to make

25   a formal motion now or in writing, I would appreciate
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 1   that clarification as well.

 2       This is for the Yakama members.

 3       Ms. Lally's (phonetic) testimony, as indicated in

 4   the list provided by Ms. Stavitsky, would be for the

 5   demonstrative of what's already in her report.

 6                     HEARING EXAMINER:  Yes, and I think

 7   that that matter, the supplemental testimony that's

 8   demonstrative, that PowerPoint presentation you talked

 9   about, and any of the Yakama Nation members who wish to

10   speak in their language as a supplement to the testimony

11   they're adopting, I think that's a generally understood

12   matter that doesn't require a formal motion,

13   Ms. Voelckers, but let me poll everybody here to see if

14   they have any concerns, and they can stipulate on the

15   record of this prehearing conference today that you

16   don't need to file a supplemental motion in that regard.

17       Let me start with the applicant.

18       Mr. McMahan, any concerns based on those

19   supplemental items coming in in native languages that we

20   may hear in the course of the hearing or those

21   demonstrative exhibits or maybe even limited

22   supplemental evidence from the tribal members on their

23   testimony?

24       Mr. McMahan?

25                     MR. MCMAHAN:  No, Your Honor, no
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 1   objection to that.

 2       I would say, however, that we are likely to present

 3   some demonstrative evidence ourselves on the land use

 4   issues.

 5                     HEARING EXAMINER:  Understood.

 6   Understood.

 7        And those can probably be objected to at the time

 8   by anybody, but as long as they're circulated in advance

 9   to parties so they know what you're trying to

10   illustrate, that would be helpful for anybody with a

11   supplemental demonstrative exhibit.

12       Let's me turn next to Ms. Reyneveld.

13       Ms. Reyneveld, as far as the Yakama Nation I posed

14   to Mr. McMahan, any concerns?

15                      MS. REYNEVELD:  I don't have any

16   concerns or objections.  Thank you.

17                     HEARING EXAMINER:  Ms. Foster on the

18   County's behalf?

19                     MS. FOSTER:  Thank you, Your Honor.

20       Just for the record, we would reserve on the

21   applicant presenting demonstrative exhibits, which I

22   think you understand, but on the question posed as to

23   the Yakama Nation, we have no objections.

24                     HEARING EXAMINER:  Excellent.

25       And Mr. Aramburu, any concerns from your end?
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 1                     MR. ARAMBURU:  We have no concerns

 2   with respect to Ms. Voelckers' proposal.

 3       We do want to be very clear that-- excuse me, I'm

 4   getting the Blue Angels here.  They went about 30 feet

 5   over my building.

 6       I do want to be heard a bit more on this question

 7   though, the treatment of witnesses who have not-- whose

 8   testimony has not been stricken or not been called for

 9   cross-examination, so I would like to have more

10   discussion about that.

11       Responding to you on Ms. Voelckers' proposal, no

12   objection.

13                      UNIDENTIFIED SPEAKER:  (Inaudible)

14   There was discussion about the Yakama Tribe may have

15   some members that might speak in their own (inaudible).

16   Is there a problem with that?  No, there's not.

17                     HEARING EXAMINER:  I'm sorry, I am

18   hearing somebody speaking up.

19       Can you identify yourself?

20       All right.  The microphone suddenly went muted.

21       I am not sure who else was listening in to this,

22   participating.

23        If you do unmute and you have something to say,

24   please identify so I know if it's an appropriate topic

25   for this conversation and should be on the record.
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 1       All right.  So Ms. Voelckers, I think we have

 2   clarified that you won't need to do a motion of any sort

 3   for supplemental testimony or demonstrative exhibits of

 4   the sort that we've just discussed this afternoon.

 5       Do you have anything else on that?

 6                     MS. VOELCKERS:  I do not.  Thank you,

 7   Your Honor.

 8                     MR. MCMAHAN:  Your Honor, Tim

 9   McMahan.

10        If I could follow up actually on Ms. Voelckers'

11   testimony.

12        Just to be very clear on this, from past

13   experience-- so there will be maybe, I don't know, half

14   or something of these witnesses who actually won't--

15   haven't been called to testify yet, as Ms. Voelckers

16   indicated.  There is sworn testimony that is material to

17   the proceedings for all of us, so I assume that you will

18   orchestrate a most wonderful process to have them all

19   sworn in and even if they're not being called on that

20   date for any further testimony, if you follow what I'm

21   saying.

22                     HEARING EXAMINER:  I do.

23       I am sure it will be a wonderful procedure as well,

24   but we'll try to get as many of them on and off as

25   quickly as possible.
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 1       It's virtual, so we are going to try to E-schedule

 2   them ten minutes apart, and we do that either first or

 3   last depending on where your witness availability items

 4   are.

 5       If we have a refined proposed schedule, that can be

 6   generally stipulated to based on witness availability,

 7   and we just approve it.

 8        If it's all agreed, maybe I could send you some

 9   correspondence saying as much, but we can talk more

10   formally about the exact nuts and bolts next Thursday.

11       I know that's only a couple days out from hearing,

12   but it sounds like we are getting really close to having

13   what we need.

14       Mr. Aramburu, let me turn back to that other topic

15   again now.

16       For those witnesses who may not be subject to

17   cross-examination and whose testimony is perhaps better

18   taken as a public comment, there's a number of community

19   members whose testimony is proposed by TCC.  A few of

20   them are on the board or a few of them are, by their own

21   testimony, stating that they represent a larger entity

22   than just a homeowner or a personal interest in the

23   project that's not-- you know, not just a public

24   comment.

25       I indicated that in my order striking the other
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 1   testimony, that I was going to have another order coming

 2   out diverting some of the proposed testimony away from a

 3   cross-examination situation and putting it into a public

 4   comment status.

 5       That's still in a draft form.  I haven't identified

 6   each and every witness that I think that should impact.

 7        I will get it out to you by Monday, is my goal, so

 8   you will have good notice as you continue to refine the

 9   schedule, those witnesses that TCC is proposing to

10   sponsor, that I just don't think anybody is going to

11   have a question of, not even a council member, based on

12   the nature of what they've said.

13       That's what I'm looking at there.

14       All the other witnesses that are supposed to be

15   more experts are the ones that are subject to

16   cross-examination, that if they're not affected by the

17   order I will issue on Monday, those are the ones that

18   need to be there to adopt testimony and see if the

19   council members have any questions for them.

20       Does that help refine your thoughts on

21   understanding what I'm intending to do?

22                     MR. ARAMBURU:  At least some of these

23   witnesses were responding to the footnotes in the second

24   (inaudible).

25       Excuse me again.  Blue Angels over my head.
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 1       So we were responding with some of that testimony

 2   to the footnote in the second prehearing order in which

 3   we talked about the local concerns, attitudes, and

 4   understand-- and to speak for the community at large, so

 5   we have submitted a number of those testimonies to you.

 6       Your footnote goes on to say that they will be

 7   subject to cross-examination, and you also indicated

 8   that that comment, the category, is not a public comment

 9   to be heard during the public comment session.

10       We were operating under what you said in the second

11   prehearing order in that footnote.

12       We have more or less understood that as witnesses--

13   as the parties identified witnesses who they wish to

14   cross-examine, and if these witnesses that we have

15   presented did not-- were not listed as cross-examined--

16   or to be cross-examined, and there were no motions to

17   strike that testimony, then it wouldn't necessarily be

18   required that we have that person on to adopt testimony,

19   at least that's the way I would see it.

20       Again, we were trying to be responsive to Footnote

21   No. 2.

22                     HEARING EXAMINER:  That's what I'm

23   saying.  I'm trying to respond to Footnote No. 2 as

24   well.

25       Some of those folks didn't respond to that and
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 1   state that they represented a neighborhood association

 2   or served on your board or otherwise were anything but

 3   individual witnesses who just have an opinion, a lay

 4   opinion.

 5       I understand, again, that the adjudicative hearing

 6   allows for people to state support or opposition.

 7       That's what the statute says, that the intent of

 8   the adjudicative hearing, which is part of adjudication,

 9   requires a public comment hearing, which we have on the

10   night of Wednesday, August 23rd now.

11       It's not my intent, in that footnote, to say TCC

12   can name everybody that lives on the street with a view

13   and they all get to come and offer testimony that they

14   have to be there to adopt.

15       Most of them, I think, are not going to have any

16   reason to cross-examine them because it's simply stated

17   a lay opinion that says, "I don't like it," for whatever

18   reason.

19       That's public comment.  That's not testimony and

20   adjudicative hearing testimony.

21       Again, my order on Monday, I will read and re-read

22   all of those-- those that are part of an organization,

23   great, bring them in, and we can see if anybody has

24   questions.

25       Still, people may not, but I don't need a motion to
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 1   strike other parties to enforce who I've put in the

 2   second prehearing conference order.

 3       With all of the other items that I've been looking

 4   at, that's been lower on the priority list, but I do

 5   intend to have that order out to you on Monday so you

 6   can see what I meant clearly in that second prehearing

 7   conference order and the footnote, that what you

 8   prepared for them in the exhibits, the council will see,

 9   but I don't want it to take up time during the

10   adjudicative hearing, even for the adopting of this

11   witness's testimony, and have them in front of the

12   council.

13       If they want to be in front of the council, the

14   time to do that for them is Wednesday, August 23rd,

15   between 5:30 and hopefully 8:00.

16       If we run later, we run later, but that's where I

17   would be shifting some of those witnesses.

18       They still get to be evidence, but they won't be

19   sworn testimony subject to cross-exam.

20       Does that help you understand where I'm coming

21   from, Mr. Aramburu?

22                     MR. ARAMBURU:  It does, and I

23   understand that there were a number of testimonies that

24   were provided that were of the nature you described;

25   that is, personal opinions and that kind of thing.
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 1       There are a number of other testimonies that came

 2   in, for example Benton County Association of Realtors,

 3   Economic Development Council, these other folks who

 4   provided testimony.

 5       I think the City of-- Benton City provided

 6   testimony, and I think East Richland did.  I don't have

 7   that list in front of me at this point.

 8                     HEARING EXAMINER:  Those are the

 9   people that exactly responded to what I was looking for,

10   people that can speak for somebody as a group, and those

11   folks, I think, just like a chamber of commerce has

12   participated in the past as an actual party in the

13   Kitsap Valley project, I remember that personally, they

14   didn't have a lot of evidence, but they were there and

15   they were subject to anything they presented being

16   subject to cross.

17       Those witnesses, Mr. Aramburu, I hope I don't

18   overlook something, but I don't intend to push them into

19   a public comment status on my own order, so I think

20   those folks should be ready to adopt their testimony and

21   see if none of the other parties have questions, if

22   someone on the council does.

23       Does that make sense?

24                     MR. ARAMBURU:  Well, it was my

25   understanding that as to those testimonies, for example
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 1   the Benton County Board of Realtors, and I think it's

 2   the Tri-Counties Board of Realtors, that that person has

 3   provided testimony, there has been no request by the

 4   applicant, or any other party, to cross-examine them, so

 5   we do not understand that they would be subject to

 6   cross-examination.

 7       If, however, it is necessary for them to appear, we

 8   can make those arrangements, but there's a number of

 9   those people that fall into that category, and I just

10   want to make sure our timing addresses that as well.

11                     HEARING EXAMINER:  You heard what I

12   said to Ms. Voelckers earlier about making sure that

13   just because a party doesn't have a listed need for

14   cross-examination, I want you to respect every member of

15   this council, including the chair, has a right to ask a

16   question of any witness during the adjudicative hearing.

17                     MR. ARAMBURU:  That's understood.

18                     HEARING EXAMINER:  At a public

19   comment hearing, we are just listening.

20        At an adjudicative hearing, we are creating

21   evidence, and there may be questions about the evidence

22   to make sure that the council understands it fully or

23   can express further in-depth questions as needed.

24       Okay.  Those folks that I don't say, "That's a

25   public comment, just a personal opinion" in the order on
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 1   Monday, I will expect that they're put into the new

 2   joint comprehensive witness list and worked into the

 3   timing.

 4       I think we should be able to do that quickly--

 5   maybe all of them as a group, as Mr. McMahan suggests,

 6   if they're on similar topics, should be put together,

 7   and maybe within 15 minutes I can swear in the group.

 8       I think that will be a little bit more burdensome

 9   on a video setup, depending on where they are gathered,

10   if they're all on individually, but we'll sort that out,

11   and I will learn how to do that each day a little

12   better.

13       We can talk about the schedule.

14       Go ahead, Mr. Aramburu?

15                     MR. ARAMBURU:  We will make

16   arrangements for those various parties to, at a

17   preselected time, be available on video.

18       I mean, these are not parties-- I don't want to say

19   it's herding cats, but these are people with different

20   interests and that sort of thing.

21       What we will do is we will contact each one of

22   these people, attempt to arrange a time by which they

23   would appear via the Teams video that we have today,

24   that they would adopt their testimony and be subject to

25   questions from council members who have questions for
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 1   them.

 2       Is that the procedure we anticipate?

 3                     HEARING EXAMINER:  Yes.  That's

 4   perfect.

 5                     MR. ARAMBURU:  Okay.  Thank you.

 6   That's a bit of a job, but we'll get to work on it.

 7                     HEARING EXAMINER:  I appreciate it.

 8       I know this is a new procedure for everybody, and

 9   if I'm coming off at all, I don't know, in a negative

10   connotation today, it's not intended.

11       I'm frankly just a bit exhausted after the week

12   that I've had, and I was looking forward to this at the

13   end of the week, and it's been great to have a good,

14   cordial planning conversation with everybody today, so I

15   just ask the grace to not read anything into any way

16   that I'm saying anything today.

17       I am not frustrated with any of you, but if you had

18   been in court today, you might understand that some of

19   the stuff carries over.

20       With that said, I'm just looking again at

21   Ms. Stavitsky's list here.

22       It sounds as though we need to address Ms. Ragsdel

23   as to how that fits in on Monday the 21 st, right,

24   Mr. McMahan?

25                     MR. MCMAHAN:  Yes.  Thank you.  That
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 1   is correct.

 2       We have shared that with the other parties.

 3                     HEARING EXAMINER:  So do you think,

 4   Ms. Voelckers, that with the amount of time estimates

 5   that are there for an hour and a half for Scout to put

 6   on Emily Ragsdel, you will still have all the time you

 7   need for the cultural, historic, and archeological

 8   resource impact testimony?

 9                     MS. VOELCKERS:  I think, Your Honor,

10   yes, we will still have the time we need to finish

11   Yakama Nation's cultural impact testimony on the 21st.

12       I don't want to throw a further wrench into the

13   conversation, but I do want to let you know that I asked

14   my colleague, Ms. Houston, to step away from this

15   hearing to see if our wildlife biologists are available

16   the second week.

17       We had asked them to hold the first week, and so

18   unless she's able to confirm that quickly, my request is

19   that we still have the wildlife and habitat testimony on

20   the 15th and 16th, have the cultural and archaeological

21   resource impacts on the 21st, and then finish up with

22   the rest of the impacts.

23       I know I said earlier that I didn't have further

24   comment, but that's my further comment, is that

25   understanding now that we need to have Mr. Anderson
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 1   (phonetic) and Mr. Gonzueles (phonetic) appear and adopt

 2   their testimony, and I know that they are available on

 3   the 15th and 16th, so my request is that we have the

 4   wildlife on those days and then move forward with

 5   Ms. Ragsdel and Yakama Nation's cultural, archeological

 6   impact witnesses on the 21st.

 7                     HEARING EXAMINER:  All right.  That

 8   makes sense to me, and I think the parties can work

 9   together based on what we've talked about today and a

10   little further refinement of the understanding of what

11   needs to be accomplished during the eight days of

12   hearing that we have.

13       I am just doing a quick math at the bottom of the

14   31 approximated hours and how much we just added to that

15   by the requirement of bringing in those witnesses that

16   weren't already listed.

17       If I do a rough math, and I hate to do it in

18   public, but if we have eight days-- if I went with six

19   hours on the record each day, between 9 and 4:30, which

20   is tight, that would be 48 hours of hearing time.

21       If we went with five hours per day, we're down to

22   40 hours, so that seems to be there's enough wiggle room

23   between 31 hours the parties were originally estimating

24   in total and perhaps even five hours per day on the

25   record for eight days gives us 40.
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 1       Mr. McMahan, do you think we have enough time still

 2   at eight days and a low estimate of five hours, with a

 3   rough day of six hours-- and I realize we have to carve

 4   out a half day on Wednesday the 16th now too, so that

 5   would put us back down to 36 or 40 plus.

 6       Mr. McMahan, with that thought, do you think that

 7   this witness list might grow beyond 36 hours?

 8                     MR. MCMAHAN:  I'm going to trust your

 9   math.

10       I don't think so, but who knows?

11       I feel pretty secure in the list that we put

12   together and in general estimates, so yeah, I'm

13   comfortable with that.

14                      HEARING EXAMINER:  Any other party

15   think that, based on the discussions today, we can't

16   still accomplish what everybody intends in the hours I'm

17   estimating of the eight-- seven and a half days we have?

18       Ms. Foster?

19                     MS. FOSTER:  Thank you, Your Honor.

20       No, I think the time estimate is fine.

21       I think I still would like to note though that

22   Benton County did anticipate to cross-examine Leslie

23   Mclain (phonetic) under-- on the days that we discuss

24   site restoration and decommissioning, so that, in

25   theory, could take some time out of the land use topic,
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 1   but that's another discussion that we have been having

 2   with Scout back and forth.  I just wanted to note that.

 3                     HEARING EXAMINER:  Okay.  Understood.

 4       Ms. Reyneveld, any concerns about the timing that

 5   we've got here?

 6                     MS. REYNEVELD:  No, I don't have

 7   concerns.  Thank you, Judge.

 8                     HEARING EXAMINER:  And I know that

 9   you have some other plans next week, and we've, by

10   splicing off the hearing days, helped out with those

11   concerns.

12       Are you going to be available or intending to

13   participate in the final prehearing conference when we

14   nail down the schedule even a little further?

15                     MS. REYNEVELD:  Yes, I will be

16   planning to participate.

17       Again, I appreciate the accommodations from

18   yourself and the parties.

19                     HEARING EXAMINER:  It was a joint

20   motion, was easy to approve.

21                     MS. REYNEVELD:  Thank you.

22                     HEARING EXAMINER:  By the time you

23   get back, you'll say, "Mahalo," right?

24                     MS. REYNEVELD:  I will.  That's how

25   I'll start the hearing.
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 1                     HEARING EXAMINER:  Excellent.

 2       All right.  Let me turn then to Ms. Voelckers.

 3       Any other thoughts or concerns about the timing,

 4   assuming again the adjustment on the individual witness

 5   days?

 6                     MS. VOELCKERS:  Thank you, Your

 7   Honor.

 8        The only other concern I have or just want to state

 9   is that if-- I'm concerned that the 23rd is going to be

10   a really long day for everyone, but especially for our

11   council, so I propose that if things are moving along

12   well, in terms of timing, that the group would consider

13   whether or not we should make the 23rd a shorter day

14   than a full day, to give everyone a chance to have that

15   break before the public hearing.

16       I think we've all discussed, I think, as a group,

17   that we are trying to be as conservative as possible

18   with these estimates, and certainly there might be some

19   overlap in questions where some of us wouldn't take the

20   time that we had planned to take.

21       I'm just wanting to say that feels like it's going

22   to be a really long day, even though it's a couple weeks

23   away, and a long week, so this is my pitch that we try

24   to build in flexibility, if we can.

25                     HEARING EXAMINER:  We will.
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 1       If I had my camera on, I would say that you were

 2   reading my notes, but that was my next thing after I was

 3   going to ask Mr. Aramburu about the timing, so thank you

 4   for thinking like a judge on that and trying to have

 5   some merciful time for not only the council but for all

 6   of us to get a break before the evening on August 23rd.

 7       I appreciate that, and I think that's a great thing

 8   to try to build in, or at least if we can eliminate the

 9   afternoon session on the 23rd, everybody can get a

10   little bit of rest and respite.

11       We'll need it by then.

12       If not, at least try to cut things off maybe at

13   3:00 so folks can get out and have some sustenance

14   before what could be a longer public comment hearing

15   than is already anticipated.

16       Mr. Aramburu, anything else on the schedule on the

17   estimate time of 31 hours and maybe cutting four hours

18   off again on the 23rd now and still getting it all done?

19                     MR. ARAMBURU:  I guess I do have some

20   concerns principally, I think, due to the idea that a

21   number of our witnesses, in particular, will need to

22   appear and essentially adopt their testimony.

23       We do have, for example, I think it's three

24   economic impact property value witnesses that were not

25   identified for cross-examination.
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 1       They have substantive testimony.

 2       I am more than happy to arrange for them to come,

 3   but I think as you approach the council, they should

 4   be-- I don't want to put it quite this way, but reminded

 5   that, for example, Ms. Sanders' testimony, that we

 6   provided, which is regarding economic impact, the

 7   applicant has chosen not to cross-examine on that

 8   subject matter, but the council members will need to

 9   understand that that's testimony that they will need to

10   read, even though the witness may do nothing other than

11   come up and testify that this is their testimony and

12   open for any questions.

13       I think that in that regard there's also some-- the

14   Benton County fire chief has provided testimony here,

15   and there's no indication that he is a person that would

16   be cross-examined.

17       There are a number of people that fall into that

18   category that are not strictly residents.

19       I am anticipating some back and forth time issues

20   there, so I have not thought closely about it, but I do

21   want to kind of reserve on that as we try to fit in all

22   these people.

23                     HEARING EXAMINER:  No, those are all

24   good concerns, and of course the council members will be

25   expected to have read testimony ahead of each witness,
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 1   and, again, that letter that I have etched out to the

 2   council members, looking at-- yeah, one of the things

 3   that's on that list is to understand that process of

 4   reading all the testimony in advance and particularly

 5   reviewing the night before each of the witnesses that

 6   they will be hearing and have a chance to cross-examine

 7   the next day.

 8       That's well taken, Mr. Aramburu, and certainly in

 9   the recommendation letter.

10       You should have a copy of that letter again on

11   Monday morning to, as I promised, give me any further

12   input in case you think I've left out for the council

13   members that-- they should receive this like the middle

14   of next week, I'm hoping.

15       If I get it to you Monday, we'll have your

16   responses by Tuesday and any edits.

17       I will send it to you in the form of a Word

18   document, so if it's easy for you to just resubmit it

19   and say, "This is our party's edits"-- again, I don't

20   want track changes that say I've made a grammatical

21   error.

22       I'm looking for like comment boxes that would say,

23   "Hey, judge, can you add this in," and we'll go from

24   there.

25       EFSEC staff is pretty good at making sure that I
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 1   don't have any grammatical things, but once they take a

 2   look at it on Monday morning, we'll get it shipped out

 3   to you and look for your comments and say, "Oh, judge,

 4   what about this?  This would be an important thing for a

 5   council member to know," especially if all of their

 6   first experience, like some of you, being in an

 7   adjudicative hearing of this magnitude, let alone just

 8   any EFSEC hearing-- so thanks, Mr. Aramburu, those are

 9   good points, and I would expect that they might have

10   some questions for those members, like the fire chief,

11   or on the economic impact, even if nobody else does.

12       Those are matters of concern that I think have come

13   up, not in this case but just in other questions and

14   comments I've heard council members say at monthly

15   meetings, and so I know that they're not afraid to ask a

16   question in general, and in this adjudication it should

17   be a little more focused.

18       All right.  What I think we'll do is ask that the

19   parties go back and take this joint comprehensive

20   witness list, and I appreciate all of the timing here,

21   if we can now build it into a general schedule that has

22   times that we might anticipate each witness on top of

23   just their estimates for cross-exam, so we might know

24   where a break should be taken.

25       I am looking, for instance, at just the first day
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 1   with Ms. Mclain, Mr. Went (phonetic), and Ms. Cook.

 2       If we can give them a general time-- it looks like

 3   Ms. Mclain will take up most of the morning and some of

 4   the afternoon, depending on when the lunch break is.

 5       I think we talked about an 8:30 a.m. housekeeping

 6   session that we won't need every day, but then going to

 7   9:00 a.m. to 4, and some days stretching that out to

 8   4:30.

 9       If we target a lunch break somewhere in the noon

10   hour, I would imagine that Ms. Mclain would then be 9 to

11   noon and with the remaining one and three-quarters hours

12   would be, say, 1 to 2:30.

13       That makes it hard to get Mr. Went and Ms. Cook in

14   on that land use consistency.  That's why you've asked

15   for a day and a half, so it might be that Ms. Cook is

16   scheduled on the second day, and we leave Mr. Went

17   perhaps from 2:30 to 4 with a provision that he be

18   available if we need him the next morning.

19       Mr. McMahan, does that make sense what I'm

20   suggesting, that you give me basic time estimates?

21       So just in case Ms. Mclain is only available in the

22   afternoon that day, that makes it harder, but if she's

23   available in the morning and only on that day-- not

24   Ms. Mclain, but the other one I am thinking of for next

25   week.
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 1       But you get the general idea, Mr. McMahan, of what

 2   I'm asking to be put together for the next version of

 3   this?

 4                     MR. MCMAHAN:  Yes, thank you, and

 5   Ms. Schimelpfenig moments ago just volunteered to do

 6   that, take first shot at it and circulate.

 7                     HEARING EXAMINER:  Based on the other

 8   questions of where these other witnesses that weren't in

 9   the original estimates might be, I don't know if the

10   parties want to propose a spot on the schedule, if it's

11   not first thing in the morning or otherwise, that a

12   group of witnesses-- maybe a half hour time slot for

13   taking adoption of testimony of, call it, uncontested

14   witnesses by the parties, but making them available to

15   the council.  That might be another block of time that

16   Ms. Schimelpfenig could work on with the parties to say

17   what day is best.

18       Even if it's kind of off topic, because folks are

19   not available as Mr. Aramburu had said, let's have some

20   latitude on saying, "This topic would be taken up on day

21   four or day six," whatever it is, "But this witness, who

22   no one else anticipated cross-examining is here today

23   for the council to ask any questions as they adopt their

24   testimony."

25       I think that would be fine.
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 1       If they don't have any questions, it's a quick on

 2   and off.  If they do have questions, they'll have

 3   notice, "This was the witness on the schedule today,

 4   even though it's slightly off topic from today's topic,"

 5   but we go from there.

 6       All right.  I don't have a lot more for today's

 7   agenda, other than picking up where we left off last

 8   Tuesday on the scheduling question.

 9       If there were other topics that I said were going

10   to be today last Tuesday, I want to go around the room

11   and see if there's something that I told the party I

12   would take up that I'm overlooking today.

13       Otherwise, we may be done by 4:30.

14       Mr. McMahan, anything else the applicant wants me

15   to cover today?

16                     MR. MCMAHAN:  No, Your Honor.  Thank

17   you.

18                     HEARING EXAMINER:  Ms. Foster,

19   anything else from the County?

20                     MS. FOSTER:  Not necessarily a topic,

21   Your Honor, but I do think I want to ask one clarifying

22   question.

23       It seems as though the applicant has acknowledged

24   that there won't be live testimony and that it will just

25   be cross-examination and direct testimony-- I'm sorry,
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 1   and redirect testimony, so I think if I'm correct, that

 2   means, for example, for Ms. Mclain, that one hour

 3   estimate from Scout, we can remove that from the time

 4   estimate.

 5       I just want to clarify that point.

 6                     HEARING EXAMINER:  Mr. McMahan, can

 7   you respond to that?

 8                     MR. MCMAHAN:  Maybe.

 9       I mean, we will-- Ms. Mclain will, of course, be

10   sworn in and will then be open and available to any

11   questioning from the parties.

12       We built in one hour just for redirect, frankly,

13   just to have kind of a good time count here.

14                     HEARING EXAMINER:  And I'm looking at

15   the footnote, Roman Numeral little one, that comes on a

16   couple of those witnesses, including Ms. Mclain, and I

17   think that's what Ms. Foster is asking about.

18        "Scout may offer additional live testimony from

19   four of your witnesses to respond to points."

20                     MR. MCMAHAN:  Yeah.  So first of all

21   I want to be clear that we are not suggesting

22   supplemental testimony on the original direct testimony

23   for witnesses who were sworn in, you know, at the

24   beginning of this process.

25       But the intention is just to make sure, as I say,
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 1   from a timing standpoint, that we're able to build into

 2   the schedule a time for us to redirect, for example, on

 3   Ms. Mclain, because she's going to be facing some

 4   considerable cross-examination, and I anticipate some

 5   redirect.

 6                     HEARING EXAMINER:  All right.  And

 7   that makes sense, so long as it's within the scope of

 8   the original testimony and within the scope of cross--

 9                     MR. MCMAHAN:  Yes.

10                     HEARING EXAMINER:  You have been in

11   litigation long enough to know that rule.

12                     MR. MCMAHAN:  Yes.

13                     HEARING EXAMINER:  And I think

14   Mr. Aramburu would quickly tell us that any of this

15   attempt to expand the record on the day of the hearing

16   is going to be objected to, and he can expect a

17   favorable ruling on that.  We have enough to cover.

18       I think the only other question is that

19   supplemental testimony from Mr. Kobus based on what is

20   there in the deposition.

21       And it's within the scope, I think, that you have

22   mentioned today about the battery energy storage issues

23   and the other water resources questions.

24       Is that correct, Mr. McMahan?

25                     MR. MCMAHAN:  Correct.
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 1                     HEARING EXAMINER:  All right.  I am

 2   looking back down the list to see where--

 3                     MS. VOELCKERS:  Your Honor, this is

 4   Shona Voelckers, if I could ask one more clarifying

 5   question about Ms. Mclain's testimony.

 6                     HEARING EXAMINER:  Yes.

 7                     MS. VOELCKERS:  Thank you.  I have

 8   also been drafting up a new list, so I'm happy to

 9   circulate that as well from my notes.

10       To that end, I think it would be helpful to clarify

11   if there are any concerns with Benton County's request

12   to call Ms. Mclain later in the hearing.  I think that's

13   also going to lead to less time on that first day

14   because Benton County, and that's under another footnote

15   there, Footnote No. 2, intends to cross-examine her on

16   site restoration and decommissioning, but that was not

17   included down in the list itself.

18       We would just like to clarify that part as well, in

19   terms of timing, if we really need 4.75 hours for

20   Ms. Mclain that first day or if some of that should be

21   reserved for later testimony on site restoration and

22   decommissioning.

23                      HEARING EXAMINER:  I agree,

24   Ms. Voelckers, that I only see her name listed on that

25   comprehensive exhibit list on that land use consistency
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 1   topic and on that particular day that we are talking

 2   about.

 3       It sounds, from Footnote, at the end, No. 2, her

 4   name should appear twice on the list, once for the land

 5   use topic and once for those other items that Benton

 6   County wants to cross-examine on.

 7       Mr. McMahan, is it possible that she be available

 8   on multiple days of the hearing, given that concern?

 9                     MR. MCMAHAN:  I will be meeting with

10   her Monday at noon, and I will talk about that with her.

11       Yeah, I mean, we were just trying to follow the

12   list that Your Honor had created, and there weren't

13   witnesses that really showed up specifically as to site

14   restoration and decommissioning, and there is some

15   testimony from her on those topics, and I think there

16   was some limited response from Mr. Went, but-- and it is

17   limited, but we will make her available.  I'm sure she

18   will be happy about that.

19                     HEARING EXAMINER:  Well, she will get

20   to see our bright shining faces twice, and maybe she

21   will figure out if one of my ties is something she

22   likes.  Who knows?

23                     MR. MCMAHAN:  I will take it up with

24   her.

25                     HEARING EXAMINER:  Okay.  I just
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 1   think that that makes perfect sense from the County's

 2   perspective and what Ms. Voelckers is saying, so it

 3   could free up some time there, but it will shift it

 4   around to another day.

 5       Again, keeping in mind that we are going to try to

 6   take Wednesday, August 23rd, as a lighter day in the

 7   afternoon, that would be perfect.

 8       All right.  Ms. Voelckers, let me come back to you

 9   and see if there are any other topics, besides what you

10   just brought up, that you wanted to have addressed

11   today.

12                     MS. VOELCKERS:  Thank you, Your

13   Honor.

14       I don't have anything else that-- for the hearing

15   today.

16       I think the rest of my follow-up can be with the

17   rest of the parties in terms of circulating this updated

18   list and working out the finer points on it.

19                     HEARING EXAMINER:  Great.

20       Ms. Reyneveld, any other topics that you needed

21   brought up today?

22                     MS. REYNEVELD:  I think I mentioned

23   at our last conference that our expert, Mr. McGyver

24   (phonetic), might want to clarify his responses to a few

25   questions in response to the deposition of Mr. Watson,
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 1   and it's my understanding that if he is going to

 2   supplement, it would be a brief supplement, but that you

 3   would like a motion for leave for that or what is the

 4   specific procedure?

 5                     HEARING EXAMINER:  On that question,

 6   why don't you check what it is he's responding to and

 7   which parties took that deposition, because, again, I

 8   haven't seen that deposition, and check with them if

 9   they have real concerns about him, whatever it is you

10   think he needs to supplement, and if not, we can do it

11   one of two ways:

12       We can do it by stipulation on the record if all

13   parties say, "We anticipate Mr. McGyver needs to clarify

14   X or Y."

15       We can do that and talk about it next week and try

16   to avoid you having to file a motion.

17       If it's something that we need a "He's going to be

18   reading from a script or something that comes in," then

19   I would anticipate that you would want to see if you can

20   get an agreed order, just like we talked about for some

21   of the other potential supplements.

22                     MS. REYNEVELD:  Okay.  That makes

23   sense.

24       I can confer with Yakama Nation and the other

25   parties, and I'll come kind of prepared to discuss at
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 1   our next prehearing conference.

 2                     HEARING EXAMINER:  And I think the

 3   other thing to build into the schedule, much as Scout

 4   Clean Energy had some time for Ms. Mclain, maybe,

 5   depending on how much time you think Mr. McGyver is

 6   going to need for supplementing-- if it's ten minutes,

 7   that is one thing, if it's an hour, it's something else

 8   that should be listed on the right-hand side there with

 9   a time estimate or see if you need to do that redirect

10   that Mr. McMahan is suggesting so he could clarify

11   things.

12                     MS. REYNEVELD:  Okay.

13       It was my understanding from our last conference,

14   Judge, that you preferred me to supplement the record

15   through a written supplement.

16       Do you-- are you now preferring that Mr. McGyver

17   supplement verbally?

18                     HEARING EXAMINER:  No.  I am

19   responding to what you said.

20       He has pre-filed testimony, but then you said he

21   would be responding to clarifications from a deposition,

22   and that deposition, again, is not in the record, so I

23   guess I was interpreting that he would be responding to

24   cross-examination questions based on his deposition, and

25   then you would have to then supplement and clarify.
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 1       If he has supplemental testimony that wasn't

 2   included in what he pre-filed, then it should be in

 3   writing, and, again, depending on what it is, the Yakama

 4   Nation and the other parties may stipulate that it's

 5   agreed that that's a logical supplement so that we have

 6   the best possible record, similar to what Mr. McMahan

 7   was representing about the evolving battery energy

 8   storage, perhaps after the deposition and the pre-filed

 9   testimony, there's new and better information-- if it's

10   in that manner, I'm guessing it will be generally

11   agreed.

12       Ms. Voelckers, with that description, it sounds

13   like you're the party that took the deposition, is what

14   Ms. Reyneveld is asking for something that might be

15   another agreed order?

16                     MS. VOELCKERS:  Thank you, Your

17   Honor.

18       Yes, and actually our preference would be for this

19   to happen before the prehearing briefs are due because I

20   understand it to be a change to what's already been

21   filed, and it shows that we're all referencing the most

22   accurate testimony.

23       Our preference is that we would just work with

24   Ms. Reyneveld and the other parties for a stipulated

25   supplemental testimony that comes in writing early next
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 1   week so we can all have it and also so that we don't

 2   need to spend unnecessary time going over it in the

 3   hearing itself.

 4                     HEARING EXAMINER:  All right.  So

 5   Ms. Reyneveld, it sounds like you have a potential

 6   solution that's less burdensome than filing something

 7   for the judge, wait for other parties to respond, and

 8   then get an order.

 9       Does that work for you?

10                     MS. REYNEVELD:  Yes, it does.

11       Thank you.

12                     HEARING EXAMINER:  All right.  Sounds

13   like with everybody so far there is no additional

14   topics.

15       Mr. Aramburu, other than the Blue Angels, any

16   additional topics?

17                     MR. ARAMBURU:  They left us alone at

18   least for a while.

19       There are outstanding responses that we have, I

20   think two or three motions that have been filed, and

21   we're going to be working on those this weekend and get

22   those to you, so there's those outstanding issues.

23       Again, with respect to the Kobus testimony or

24   supplemental testimony, we still believe that should be

25   a motion-by-motion, and we have a chance to respond to
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 1   that motion.

 2       Those are our concerns.

 3       I think everything else has been covered, and we

 4   are going to be supplying the parties with a list of the

 5   witnesses who submitted testimony that were not-- that

 6   was not personal opinions, a list of those people and

 7   when they would be available to testify.

 8                     HEARING EXAMINER:  Excellent.

 9       On that particular list, when you circulate it, if

10   you will make sure I am on the e-mail list, I would love

11   to have a look over everyone's shoulder on that

12   particular topic.

13                      MR. MCMAHAN:  That would be fine.

14   We'll circulate it to you as well.

15                     HEARING EXAMINER:  All right.  Thank

16   you.

17        Mr. McMahan, will you clarify for Mr. Aramburu that

18   that's your intent, to get that supplemental testimony

19   together on the water rights, and the battery energy

20   storage system, and file a motion to add that to

21   Mr. Kobus's time?

22                     MR. MCMAHAN:  To add it to his time?

23   I am not sure what you mean.

24       We will be filing a motion to supplement the

25   testimony in the deposition, and I will endeavor to have
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 1   that on Monday morning.

 2                     HEARING EXAMINER:  Well, what I'm

 3   suggesting is that Mr. Kobus will, at some point, adopt

 4   that supplemental testimony or be called for

 5   cross-examination.

 6       I don't see his name anywhere on the current list

 7   of witnesses.

 8                     MR. MCMAHAN:  We will be happy to

 9   provide him as a live witness and subject to

10   cross-examination on these narrow issues, absolutely.

11                     HEARING EXAMINER:  All right.  And--

12   you figure out what way works best.

13       Again, on those narrow topics, you work with

14   Mr. Aramburu to figure out, once he adopts those, what,

15   if any, cross-exam might occur, and once the council,

16   again, reads his deposition, the discovery deposition,

17   they may also have some questions, depending on what

18   Mr. Aramburu asked and what he answered.

19                     MR. MCMAHAN:  Agreed.  Thank you.

20                     HEARING EXAMINER:  Okay.  I think

21   we've gone around the room.

22       Does anybody else have anything before we adjourn

23   today's prehearing conference?

24                                   (Nothing stated.)

25                      HEARING EXAMINER:  All right.
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 1   Hearing none, I think today the quick summary is just we

 2   talked about scheduling.

 3       I don't know-- the administrative procedures wants

 4   me to have a preconference order for every time we have

 5   one of these.

 6       All I'm intending to do is issue a one-page, "We

 7   talked about scheduling, and we are going to get

 8   together again next week on the 10th of August, as

 9   previously discussed, starting at 2:00."

10       I don't know necessarily that we need a whole lot

11   of time, other than to confirm the refinements of the

12   schedule.

13       Are there any other agenda items that parties would

14   like for next Thursday at 2:00 on the 10th?

15       Mr. McMahan, do you anticipate anything but a

16   refined schedule?

17                     MR. MCMAHAN:  No, Your Honor.  Thank

18   you.

19                     HEARING EXAMINER:  Ms. Foster, do you

20   anticipate anything else, besides that?

21                     MS. FOSTER:  No, Your Honor.  Thank

22   you.

23                     HEARING EXAMINER:  Mr. Aramburu, I am

24   going to go out of order.

25        Do you have any other items?
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 1                     MR. ARAMBURU:  Nothing other than

 2   what I've discussed today during the conference.

 3                     HEARING EXAMINER:  Okay.  We'll have

 4   kind of a round-robin at the end of next Thursday, but

 5   if it's just refining the schedule, it might be

 6   mercifully brief.

 7       Ms. Voelckers, anything besides refining the

 8   schedule on August 10th?

 9                     MS. VOELCKERS:  Thank you, Your

10   Honor.

11       We have an outstanding discovery request to the

12   applicant related to the water for the project, and so

13   depending on how that progresses, as well as the

14   potential that that would come in instead through new

15   direct testimony, that may be a topic that we need to

16   discuss on Thursday.

17       I don't know at this time if that potentially is

18   resolved.

19                     HEARING EXAMINER:  Okay.  I've made a

20   note of that.

21       Ms. Reyneveld, any other topics you might think of

22   for next Thursday?

23       I guess it would be almost morning by the time we

24   get to you.

25                     MS. REYNEVELD:  No, Your Honor.
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 1   Thank you.

 2                     HEARING EXAMINER:  Okay.  I don't

 3   have anything else for today, and hearing that none of

 4   the other parties do, I'll be talking to you next

 5   Thursday at 2:00.

 6        We'll refine the schedule, we will see where the

 7   Yakama discovery request is with the applicant on water

 8   issues, and as I say, hopefully Monday and Tuesday

 9   you'll see a lot of the other orders that are still in

10   the queue come out to you.

11       Thank you all for your time and consideration.

12        We are going to adjourn the prehearing conference

13   at 4:40, and I don't know if we had a court reporter or

14   not, but we have the audio and video recordings through

15   Teams.

16       Thank you all.  Have a great weekend.

17                          (Hearing adjourned at 4:40 p.m.)
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 1   STATE OF WASHINGTON )    I, Terilynn Simons, CCR, RMR, CRR

                         ) ss a certified court reporter

 2   County of Pierce    )    in the State of Washington, do

                              hereby certify:

 3

 4

          That the foregoing transcript of the PREHEARING

 5   CONFERENCE was taken before me and completed on

     August 4, 2023, and thereafter was transcribed under my

 6   direction;

 7        That I am not a relative, employee, attorney or counsel

     of any party to this action or relative or employee of any

 8   such attorney or counsel and that I am not financially

     interested in the said action or the outcome thereof;

 9

          That I am herewith securely sealing the said transcript

10   and promptly delivering the same to EFSEC.

11        IN WITNESS WHEREOF, I have hereunto set my signature on

     the 6th day of August, 2023.
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		64						LN		3		16		false		           16      conference.				false

		65						LN		3		17		false		           17           The purpose of today was really to talk a little bit				false

		66						LN		3		18		false		           18      more about the scheduling of evidence, particularly in				false

		67						LN		3		19		false		           19      light of the order I issued, I think it was Monday				false

		68						LN		3		20		false		           20      morning, regarding the striking of some of the witness				false

		69						LN		3		21		false		           21      testimony for Tri-Cities C.A.R.E.S.				false

		70						LN		3		22		false		           22          There was a number of e-mails that came in today,				false

		71						LN		3		23		false		           23      and, frankly, I have not read the ones that came in				false

		72						LN		3		24		false		           24      today.  It's been one of those days, and I'm just getting				false

		73						LN		3		25		false		           25      time to do this today.				false

		74						PG		4		0		false		page 4				false

		75						LN		4		1		false		            1          So I'm going to turn to the applicant first, and I				false

		76						LN		4		2		false		            2      know, Ms. Stavitsky, one of those e-mails was yours, and				false

		77						LN		4		3		false		            3      it looked like it was about exactly this topic that we				false

		78						LN		4		4		false		            4      were going to talk about, how to schedule the witnesses,				false

		79						LN		4		5		false		            5      so I'm trying to find that one now.				false

		80						LN		4		6		false		            6                         MR. MCMAHAN:  Thank you, Your Honor.				false

		81						LN		4		7		false		            7      Tim McMahan here.				false

		82						LN		4		8		false		            8           Ms. Stavitsky is out of office.  I do have my				false

		83						LN		4		9		false		            9      colleague, Emily Schimelpfenig, with me today.				false

		84						LN		4		10		false		           10                        HEARING EXAMINER:  Great.				false

		85						LN		4		11		false		           11           So I'm looking at an e-mail, I think, that went				false

		86						LN		4		12		false		           12      from Ms. Stavitsky back to you on August 3rd, at				false

		87						LN		4		13		false		           13      9:59 a.m., or thereabouts.				false

		88						LN		4		14		false		           14           Why don't you summarize for the record what your				false

		89						LN		4		15		false		           15      interactions had been.				false

		90						LN		4		16		false		           16           I think it looks like there was some e-mail				false

		91						LN		4		17		false		           17      exchanges that go back to Wednesday, August 2nd, that				false

		92						LN		4		18		false		           18      Ms. Stavitsky sent my way for suggestion, based on				false

		93						LN		4		19		false		           19      witness availability and how to do things.				false

		94						LN		4		20		false		           20                        MR. MCMAHAN:  Yes.  So we spent a				false

		95						LN		4		21		false		           21      fair bit of time-- I would credit Ms. Stavitsky for				false

		96						LN		4		22		false		           22      this-- a fair bit of time working with all of the				false

		97						LN		4		23		false		           23      parties to try to identify the witnesses that we would				false

		98						LN		4		24		false		           24      be calling, the time that would likely be involved with				false

		99						LN		4		25		false		           25      each of the witnesses, both for original testimony,				false

		100						PG		5		0		false		page 5				false

		101						LN		5		1		false		            1      cross-examination, rebuttal.				false

		102						LN		5		2		false		            2          We group them into a series of groups, including				false

		103						LN		5		3		false		            3      the first batch was land use, and, Your Honor, I know				false

		104						LN		5		4		false		            4      you had intended land use to go first, so we grouped the				false

		105						LN		5		5		false		            5      witnesses together for land use, and then the next group				false

		106						LN		5		6		false		            6      on the environmental physical impacts wildlife and				false

		107						LN		5		7		false		            7      habitat, and that constituted most likely a two-day				false

		108						LN		5		8		false		            8      scenario to move through those witnesses, and then a				false

		109						LN		5		9		false		            9      third day for visual, a fourth day for other physical				false

		110						LN		5		10		false		           10      impacts, and then cultural archeological resource				false

		111						LN		5		11		false		           11      impacts, and that's something we are going to need to				false

		112						LN		5		12		false		           12      talk about because there is a scheduling availability				false

		113						LN		5		13		false		           13      issue for one of those witnesses.				false

		114						LN		5		14		false		           14          In any event, we sent the schedule out, I believe				false

		115						LN		5		15		false		           15      we copied you, Your Honor, and all of the parties, and I				false

		116						LN		5		16		false		           16      would say it was an early productive exercise, but we				false

		117						LN		5		17		false		           17      haven't heard back since midweek on whether there were				false

		118						LN		5		18		false		           18      any changes to the schedule that we-- and information				false

		119						LN		5		19		false		           19      that we proposed.				false

		120						LN		5		20		false		           20                        HEARING EXAMINER:  Okay.  Let's take				false

		121						LN		5		21		false		           21      a look at the first acts that you talked about, August				false

		122						LN		5		22		false		           22      14th, 15th, and 16th.				false

		123						LN		5		23		false		           23          So originally last time we had thought land use				false

		124						LN		5		24		false		           24      might take one day and then the environmental physical				false

		125						LN		5		25		false		           25      issues would take two.				false

		126						PG		6		0		false		page 6				false

		127						LN		6		1		false		            1          Sounds like we are expanding land use by a half a				false

		128						LN		6		2		false		            2      day just to be sure; is that correct?				false

		129						LN		6		3		false		            3                        MR. MCMAHAN:  Well, I mean, I tend to				false

		130						LN		6		4		false		            4      believe we can still get through land use in one day,				false

		131						LN		6		5		false		            5      but I-- you know, I would be happy to hear from others.				false

		132						LN		6		6		false		            6                        HEARING EXAMINER:  Okay.  So if that				false

		133						LN		6		7		false		            7      does happen, we would have the full two days-- well, one				false

		134						LN		6		8		false		            8      and a half days to get through more of the environmental				false

		135						LN		6		9		false		            9      and physical pieces.				false

		136						LN		6		10		false		           10          It looks like the carryover on that would be until				false

		137						LN		6		11		false		           11      Thursday or Friday, the last two days that we certainly				false

		138						LN		6		12		false		           12      didn't have anything discussed as prearranged for				false

		139						LN		6		13		false		           13      those-- the end of the second week of hearing.				false

		140						LN		6		14		false		           14          Mr. McMahan, does that sound right for those first				false

		141						LN		6		15		false		           15      couple of topics?				false

		142						LN		6		16		false		           16                        MR. MCMAHAN:  Yes, I believe so.				false

		143						LN		6		17		false		           17                        HEARING EXAMINER:  And the tribal				false

		144						LN		6		18		false		           18      testimony then from the Yakama Nation would be on				false

		145						LN		6		19		false		           19      Monday, the 21st.				false

		146						LN		6		20		false		           20           From this schedule it looked like the socioeconomic				false

		147						LN		6		21		false		           21      would be those next two days, and then whatever we need				false

		148						LN		6		22		false		           22      on the last two topics, cumulative impacts, that's not				false

		149						LN		6		23		false		           23      already covered in socioeconomic, and then the				false

		150						LN		6		24		false		           24      decommissioning piece as well.				false

		151						LN		6		25		false		           25          Okay.  I'm tracking with that.				false

		152						PG		7		0		false		page 7				false

		153						LN		7		1		false		            1          Anything else the applicant wants me to know on				false

		154						LN		7		2		false		            2      those items?				false

		155						LN		7		3		false		            3                        MR. MCMAHAN:  No, Your Honor.  Thank				false

		156						LN		7		4		false		            4      you.				false

		157						LN		7		5		false		            5                        HEARING EXAMINER:  Let me turn to				false

		158						LN		7		6		false		            6      Ms. Voelckers next.  It looks like she was the next on				false

		159						LN		7		7		false		            7      the e-mail chain.				false

		160						LN		7		8		false		            8          Ms. Voelckers, anything else to comment,				false

		161						LN		7		9		false		            9      particularly on anything we need to do on Monday, the				false

		162						LN		7		10		false		           10      21st, for the Yakama Nation testimony?				false

		163						LN		7		11		false		           11                        MS. VOELCKERS:  Thank you, Your				false

		164						LN		7		12		false		           12      Honor.				false

		165						LN		7		13		false		           13          We can-- Shona Voelckers for Yakama Nation.				false

		166						LN		7		14		false		           14          We can accommodate the proposal to have				false

		167						LN		7		15		false		           15      archaeological and cultural resources all addressed on				false

		168						LN		7		16		false		           16      Monday.				false

		169						LN		7		17		false		           17          I guess my additional comment is that we'd still				false

		170						LN		7		18		false		           18      prefer to have the environmental impacts as close				false

		171						LN		7		19		false		           19      together as possible and to finish the wildlife after				false

		172						LN		7		20		false		           20      that, but I think given the really helpful clarification				false

		173						LN		7		21		false		           21      from Mr. McMahan the other day that the applicants is no				false

		174						LN		7		22		false		           22      longer proposing supplemental testimony from its				false

		175						LN		7		23		false		           23      witnesses, I would like to suggest that it might be more				false

		176						LN		7		24		false		           24      helpful to go back to that original list that				false

		177						LN		7		25		false		           25      Ms. Stavitsky had e-mailed Tuesday that has those time				false

		178						PG		8		0		false		page 8				false

		179						LN		8		1		false		            1      estimates and see if we really need to totally rearrange				false

		180						LN		8		2		false		            2      or if we can just-- given the clarification, I would				false

		181						LN		8		3		false		            3      agree with Mr. McMahan that land use probably could				false

		182						LN		8		4		false		            4      happen in one day, so I don't know that we need to				false

		183						LN		8		5		false		            5      rearrange the entire schedule looking at that original				false

		184						LN		8		6		false		            6      comprehensive witness list.				false

		185						LN		8		7		false		            7           We do have other thoughts on that list, but that's				false

		186						LN		8		8		false		            8      all I have for now in terms of the overall order.				false

		187						LN		8		9		false		            9                        HEARING EXAMINER:  Okay.  Thank you.				false

		188						LN		8		10		false		           10          Ms. Reyneveld, if you're on the line, does counsel				false

		189						LN		8		11		false		           11      for the environment have any comment on the schedule as				false

		190						LN		8		12		false		           12      we're talking today?				false

		191						LN		8		13		false		           13                         MS. REYNEVELD:  We don't.  The				false

		192						LN		8		14		false		           14      schedule as proposed works for counsel for the				false

		193						LN		8		15		false		           15      environment.				false

		194						LN		8		16		false		           16                         HEARING EXAMINER:  Okay.  Let me turn				false

		195						LN		8		17		false		           17      back to Benton County.				false

		196						LN		8		18		false		           18          Who is on the line for Benton County?  I didn't see				false

		197						LN		8		19		false		           19      when I was limited on Teams.				false

		198						LN		8		20		false		           20                        MS. FOSTER:  This is Aziza Foster for				false

		199						LN		8		21		false		           21      Benton County.				false

		200						LN		8		22		false		           22                         HEARING EXAMINER:  Ms. Foster, good				false

		201						LN		8		23		false		           23      afternoon.				false

		202						LN		8		24		false		           24                         MS. FOSTER:  Good afternoon, Your				false

		203						LN		8		25		false		           25      Honor.				false

		204						PG		9		0		false		page 9				false

		205						LN		9		1		false		            1                         HEARING EXAMINER:  Did the				false

		206						LN		9		2		false		            2      pre-hearing deadline go okay for you?				false

		207						LN		9		3		false		            3                         MS. FOSTER:  Yes.				false

		208						LN		9		4		false		            4                         HEARING EXAMINER:  Perfect.				false

		209						LN		9		5		false		            5           All right.  What are the County's views on the				false

		210						LN		9		6		false		            6      schedule as it stands?				false

		211						LN		9		7		false		            7                        MS. FOSTER:  Yeah, the County, I				false

		212						LN		9		8		false		            8      guess, has a clarifying question if it may, Your Honor.				false

		213						LN		9		9		false		            9          The County just wanted to know, I guess, the				false

		214						LN		9		10		false		           10      procedure or what is going to be done if, you know, a				false

		215						LN		9		11		false		           11      party had submitted direct testimony but then just based				false

		216						LN		9		12		false		           12      upon the development of the issues didn't anticipate or				false

		217						LN		9		13		false		           13      intend to call that witness for live testimony.				false

		218						LN		9		14		false		           14          I'll just give an example:				false

		219						LN		9		15		false		           15          Benton County did not intend to call Ms. Cook				false

		220						LN		9		16		false		           16      (phonetic) for any live testimony, but it then saw				false

		221						LN		9		17		false		           17      through this witness list that the parties intended to				false

		222						LN		9		18		false		           18      cross-examine her, so Benton County was just kind of				false

		223						LN		9		19		false		           19      wondering the procedure on that.				false

		224						LN		9		20		false		           20                        HEARING EXAMINER:  Well, I will tell				false

		225						LN		9		21		false		           21      you the procedure would be if that testimony is to be				false

		226						LN		9		22		false		           22      offered and it's sworn testimony as opposed to public				false

		227						LN		9		23		false		           23      comment, it's subject to cross-examination.				false

		228						LN		9		24		false		           24                        MS. FOSTER:  Okay.  And on that--				false

		229						LN		9		25		false		           25      that's what I assumed you would say, Your Honor.  We				false

		230						PG		10		0		false		page 10				false

		231						LN		10		1		false		            1      just wanted clarification on that.				false

		232						LN		10		2		false		            2          On that grounds then, yeah, Benton County agrees				false

		233						LN		10		3		false		            3      with all the statements that have been made in regards				false

		234						LN		10		4		false		            4      to the order of the schedule.				false

		235						LN		10		5		false		            5                        HEARING EXAMINER:  Okay.  Yeah, and				false

		236						LN		10		6		false		            6      these hearings, for anybody but the applicant's counsel,				false

		237						LN		10		7		false		            7      I think, are likely fairly new.				false

		238						LN		10		8		false		            8           There may have been some of you-- I think				false

		239						LN		10		9		false		            9      Mr. Aramburu has participated in EFSEC hearings before,				false

		240						LN		10		10		false		           10      but, again, the testimony that's pre-filed hasn't been				false

		241						LN		10		11		false		           11      admitted into evidence yet and typically is adopted by				false

		242						LN		10		12		false		           12      the witness verbally, and then after that, when the				false

		243						LN		10		13		false		           13      witness is sworn, and the testimony is adopted, then				false

		244						LN		10		14		false		           14      they're tendered for cross-examination by any of the				false

		245						LN		10		15		false		           15      other parties, and some of you will have				false

		246						LN		10		16		false		           16      cross-examination estimates of time, and the course of				false

		247						LN		10		17		false		           17      the questioning may also result in other parties who				false

		248						LN		10		18		false		           18      didn't think they had something to ask, having a need to				false

		249						LN		10		19		false		           19      do so or clarify something, and then the redirect.				false

		250						LN		10		20		false		           20          So for the County's purpose, as those witnesses are				false

		251						LN		10		21		false		           21      produced, they will be cross-examined, and then you				false

		252						LN		10		22		false		           22      could have some redirect exam with them, so I encourage				false

		253						LN		10		23		false		           23      in the witness preparation to think about what questions				false

		254						LN		10		24		false		           24      you might anticipate and anything you want to go over				false

		255						LN		10		25		false		           25      with the witness on how to be prepared, based on their				false

		256						PG		11		0		false		page 11				false

		257						LN		11		1		false		            1      personal knowledge and the scope of their testimony, to				false

		258						LN		11		2		false		            2      answer, and if they have questions about being				false

		259						LN		11		3		false		            3      cross-examined, to give them advice as to what that all				false

		260						LN		11		4		false		            4      comes to in an administrative hearing.				false

		261						LN		11		5		false		            5          Does that make sense, Ms. Foster?				false

		262						LN		11		6		false		            6                        MS. FOSTER:  Yes.				false

		263						LN		11		7		false		            7           Thank you, Your Honor.				false

		264						LN		11		8		false		            8                        HEARING EXAMINER:  And I imagine if				false

		265						LN		11		9		false		            9      the witness does not appear, it will be difficult, if				false

		266						LN		11		10		false		           10      not impossible, for them to adopt their testimony under				false

		267						LN		11		11		false		           11      oath, so then a motion to admit it as a public comment				false

		268						LN		11		12		false		           12      might be entertained, but otherwise that testimony--				false

		269						LN		11		13		false		           13      that risk of not coming into the record and being				false

		270						LN		11		14		false		           14      considered, even though the parties may have had the				false

		271						LN		11		15		false		           15      council members prepared and had them read it in				false

		272						LN		11		16		false		           16      advance, they will get an instruction that they can't				false

		273						LN		11		17		false		           17      consider it, as it won't be part of the record.				false

		274						LN		11		18		false		           18          That's how I would plan to handle any witnesses				false

		275						LN		11		19		false		           19      that choose not to appear or otherwise are directed to.				false

		276						LN		11		20		false		           20          Their testimony won't be admitted to the record				false

		277						LN		11		21		false		           21      unless they're there to adopt it and be subject to				false

		278						LN		11		22		false		           22      cross-exam.				false

		279						LN		11		23		false		           23          All right.  Anything else from the County on the				false

		280						LN		11		24		false		           24      schedule?				false

		281						LN		11		25		false		           25                        MS. FOSTER:  No.				false

		282						PG		12		0		false		page 12				false

		283						LN		12		1		false		            1           With that helpful clarification, Your Honor, the				false

		284						LN		12		2		false		            2      County agrees with the schedule as it's been proposed.				false

		285						LN		12		3		false		            3                        HEARING EXAMINER:  Okay.				false

		286						LN		12		4		false		            4      Mr. Aramburu, how are you today?				false

		287						LN		12		5		false		            5                        MR. ARAMBURU:  I'm doing well, Your				false

		288						LN		12		6		false		            6      Honor.  Thank you very much.				false

		289						LN		12		7		false		            7                        HEARING EXAMINER:  All right.  I				false

		290						LN		12		8		false		            8      understand you were out of the office for a few days, so				false

		291						LN		12		9		false		            9      I hope you got some rest and take the rest of the month				false

		292						LN		12		10		false		           10      just doing what we're going to be doing best for the				false

		293						LN		12		11		false		           11      next couple of weeks-				false

		294						LN		12		12		false		           12                        MR. ARAMBURU:  Ready to go, Your				false

		295						LN		12		13		false		           13      Honor.				false

		296						LN		12		14		false		           14          I have some comments on the scheduling, and I have				false

		297						LN		12		15		false		           15      been out of the office.				false

		298						LN		12		16		false		           16          First of all, there seems to be a bit of confusion				false

		299						LN		12		17		false		           17      about witness testimony, and I understand that witness				false

		300						LN		12		18		false		           18      testimony will be just as you describe it, Counsel will				false

		301						LN		12		19		false		           19      present the witness, the witness will adopt the				false

		302						LN		12		20		false		           20      testimony, be available for cross-examination, and				false

		303						LN		12		21		false		           21      possibly redirect examination, but I do hope that the				false

		304						LN		12		22		false		           22      redirect examination is not bringing up new issues.				false

		305						LN		12		23		false		           23          There has been some comment about having live				false

		306						LN		12		24		false		           24      witnesses presenting supplemental testimony, and as I				false

		307						LN		12		25		false		           25      understand the proceedings, if there is to be a request				false

		308						PG		13		0		false		page 13				false

		309						LN		13		1		false		            1      for supplemental testimony, that would have to come in				false

		310						LN		13		2		false		            2      the form of a motion to the examiner.				false

		311						LN		13		3		false		            3                        HEARING EXAMINER:  Let me stop you				false

		312						LN		13		4		false		            4      there for just a moment to clarify.				false

		313						LN		13		5		false		            5          I think the only supplemental testimony I was				false

		314						LN		13		6		false		            6      thinking might be coming in is:				false

		315						LN		13		7		false		            7           one, we talked about last Tuesday some				false

		316						LN		13		8		false		            8      demonstrative exhibits that Ms. Voelckers has brought				false

		317						LN		13		9		false		            9      up; and then the question of if Mr. Kobus's deposition				false

		318						LN		13		10		false		           10      was admitted from the discovery deposition, there was				false

		319						LN		13		11		false		           11      some discussion by the applicant for supplemental				false

		320						LN		13		12		false		           12      testimony to flush out anything that might have been				false

		321						LN		13		13		false		           13      discussed in the discovery deposition or they would have				false

		322						LN		13		14		false		           14      asked the questions, if you remember that discussion.				false

		323						LN		13		15		false		           15          Let me just go back, before I come back to				false

		324						LN		13		16		false		           16      Mr. Aramburu, and ask Mr. McMahan to clarify the status				false

		325						LN		13		17		false		           17      of that from last week.				false

		326						LN		13		18		false		           18          There was some representation here about one of you				false

		327						LN		13		19		false		           19      speaking, that "Oh, maybe there's not going to be any				false

		328						LN		13		20		false		           20      supplemental testimony offered."				false

		329						LN		13		21		false		           21          Mr. McMahan, does the applicant have a position on				false

		330						LN		13		22		false		           22      that today.				false

		331						LN		13		23		false		           23                        MR. MCMAHAN:  Yes.				false

		332						LN		13		24		false		           24           Thank you, Your Honor, but I if could take one step				false

		333						LN		13		25		false		           25      back for a second because I might have clouded something				false

		334						PG		14		0		false		page 14				false

		335						LN		14		1		false		            1      at the beginning of this, which is the scheduling issue				false

		336						LN		14		2		false		            2      for Ms. Ragsdel (phonetic), and she's only available on				false

		337						LN		14		3		false		            3      Monday, so-- and we talked to the parties about this.				false

		338						LN		14		4		false		            4          We were not going to call Ms. Ragsdel, but others				false

		339						LN		14		5		false		            5      do plan to call her, so just put a pin in that to				false

		340						LN		14		6		false		            6      understand that we need to kind of find a way to slip				false

		341						LN		14		7		false		            7      her in on Monday and then maybe carry on with land use				false

		342						LN		14		8		false		            8      for part of the second day.				false

		343						LN		14		9		false		            9          I apologize for not bringing that up right out the				false

		344						LN		14		10		false		           10      outset.				false

		345						LN		14		11		false		           11          Sorry.				false

		346						LN		14		12		false		           12                        HEARING EXAMINER:  She's only				false

		347						LN		14		13		false		           13      available Monday, the first day of hearing, August 14th?				false

		348						LN		14		14		false		           14                        MR. MCMAHAN:  Sorry, the 21st.  She				false

		349						LN		14		15		false		           15      is available the 21st.				false

		350						LN		14		16		false		           16          I need to get my schedule fixed here.				false

		351						LN		14		17		false		           17                        HEARING EXAMINER:  Okay.  When you				false

		352						LN		14		18		false		           18      said "land use," I went back to the 14th--				false

		353						LN		14		19		false		           19                        MR. MCMAHAN:  I'm sorry.  She is				false

		354						LN		14		20		false		           20      available to testify only on the 21st.  Sorry to clarify				false

		355						LN		14		21		false		           21      that, just so as we continue along here, I just want to				false

		356						LN		14		22		false		           22      make sure that that's kept in mind.				false

		357						LN		14		23		false		           23                        HEARING EXAMINER:  Thank you.				false

		358						LN		14		24		false		           24          Back to the supplemental testimony.				false

		359						LN		14		25		false		           25                        MR. MCMAHAN:  Thank you, Your Honor.				false

		360						PG		15		0		false		page 15				false

		361						LN		15		1		false		            1          We had proposed last week, I guess it was, that we				false

		362						LN		15		2		false		            2      would like to have the council have the best information				false

		363						LN		15		3		false		            3      before them, providing some discrete supplemental				false

		364						LN		15		4		false		            4      testimony on two issues:				false

		365						LN		15		5		false		            5          One is battery energy storage facilities.				false

		366						LN		15		6		false		            6           The technology and the safety or fire prevention				false

		367						LN		15		7		false		            7      issues on battery energy storage facilities is actually				false

		368						LN		15		8		false		            8      evolving right now, and the information in the				false

		369						LN		15		9		false		            9      deposition is not accurate, in terms of particularly				false

		370						LN		15		10		false		           10      fire control with battery energy storage facilities, so				false

		371						LN		15		11		false		           11      I don't want-- I would not want to provide the council				false

		372						LN		15		12		false		           12      with inaccurate information about how fire-- potential				false

		373						LN		15		13		false		           13      fire risks on-- a vanishingly small risk of battery				false

		374						LN		15		14		false		           14      energy storage facility fires, but how those would				false

		375						LN		15		15		false		           15      potentially be handled.				false

		376						LN		15		16		false		           16          We would like the opportunity to supplement				false

		377						LN		15		17		false		           17      Mr. Kobus's testimony with accurate information for the				false

		378						LN		15		18		false		           18      council on how those issues would be resolved.				false

		379						LN		15		19		false		           19          The second issue that was explored in the				false

		380						LN		15		20		false		           20      deposition related to water resources for the facility.				false

		381						LN		15		21		false		           21          I'm working diligently with Shona on providing her				false

		382						LN		15		22		false		           22      with some information about the water resource on the				false

		383						LN		15		23		false		           23      so-called DNR land, and I'm hoping to have that pulled				false

		384						LN		15		24		false		           24      together to Shona by tomorrow, I hope.  I am trying to				false

		385						LN		15		25		false		           25      get that together for you.				false

		386						PG		16		0		false		page 16				false

		387						LN		16		1		false		            1           In any event, the information in the deposition				false

		388						LN		16		2		false		            2      needs to be supplemented to have a more accurate				false

		389						LN		16		3		false		            3      portrayal of water resource information, and we will be				false

		390						LN		16		4		false		            4      supplying that to EFSEC staff, and we think it would be				false

		391						LN		16		5		false		            5      best, so that the council has complete and accurate				false

		392						LN		16		6		false		            6      information, to have that in hand.				false

		393						LN		16		7		false		            7                        HEARING EXAMINER:  Okay.  I				false

		394						LN		16		8		false		            8      understand the discrete nature of that.				false

		395						LN		16		9		false		            9          I think that was a long way of saying, yes, we are				false

		396						LN		16		10		false		           10      going to have some supplemental testimony and exhibits,				false

		397						LN		16		11		false		           11      correct?				false

		398						LN		16		12		false		           12                        MR. MCMAHAN:  That was long-winded				false

		399						LN		16		13		false		           13          Yes, thank you.				false

		400						LN		16		14		false		           14                         HEARING EXAMINER:  It's okay.  I'm				false

		401						LN		16		15		false		           15      usually the one that's doing that, Mr. McMahan.				false

		402						LN		16		16		false		           16          All right.  With those two areas-- those both come				false

		403						LN		16		17		false		           17      out of the Kobus deposition, correct?				false

		404						LN		16		18		false		           18                        MR. MCMAHAN:  That is correct.				false

		405						LN		16		19		false		           19          As noted, we don't object to any of these				false

		406						LN		16		20		false		           20      depositions coming into the record.				false

		407						LN		16		21		false		           21                        HEARING EXAMINER:  And I want you to				false

		408						LN		16		22		false		           22      clarify one thing.  When you say "provide the council				false

		409						LN		16		23		false		           23      accurate information," there's a potential connotation				false

		410						LN		16		24		false		           24      that any party might take, or I, that Mr. Kobus				false

		411						LN		16		25		false		           25      testifying under oath provided inaccurate information.				false

		412						PG		17		0		false		page 17				false

		413						LN		17		1		false		            1          I want you to clarify if it was intentional in your				false

		414						LN		17		2		false		            2      thought, unintentional, or just uninformed, particularly				false

		415						LN		17		3		false		            3      given the suggestions early on by Mr. Aramburu that he				false

		416						LN		17		4		false		            4      is the guy that knows everything.				false

		417						LN		17		5		false		            5                        MR. MCMAHAN:  Thank you.				false

		418						LN		17		6		false		            6          It's that-- on the battery energy storage issue,				false

		419						LN		17		7		false		            7      the fire risk issues are evolving and have been				false

		420						LN		17		8		false		            8      evolving, and so what is described in the deposition				false

		421						LN		17		9		false		            9      about how to deal with fire suppression is no longer				false

		422						LN		17		10		false		           10      accurate, and I've been reviewing reports from New York,				false

		423						LN		17		11		false		           11      as of this week even, states that are dealing with new				false

		424						LN		17		12		false		           12      fire code recommendations for battery energy storage				false

		425						LN		17		13		false		           13      facilities, so I think it's best to have an accurate				false

		426						LN		17		14		false		           14      portrait of what those evolving standards are, and Dave				false

		427						LN		17		15		false		           15      Kobus is very, very much on top of it.				false

		428						LN		17		16		false		           16          He's able to provide supplemental live testimony,				false

		429						LN		17		17		false		           17      if anybody wants it.  I don't think it's necessary, but				false

		430						LN		17		18		false		           18      we need to clarify that.				false

		431						LN		17		19		false		           19                        HEARING EXAMINER:  Okay.  So that				false

		432						LN		17		20		false		           20      helps me understand.				false

		433						LN		17		21		false		           21          So at the time of the deposition he provided,				false

		434						LN		17		22		false		           22      because I haven't read it, the best information he knew				false

		435						LN		17		23		false		           23      at the time, but now he's willing to stipulate that what				false

		436						LN		17		24		false		           24      he said is-- through either the evolution of things or				false

		437						LN		17		25		false		           25      not keeping up exactly on things, it's more accurate to				false

		438						PG		18		0		false		page 18				false

		439						LN		18		1		false		            1      give the information you're suggesting?				false

		440						LN		18		2		false		            2                        MR. MCMAHAN:  That's correct, Your				false

		441						LN		18		3		false		            3      Honor.  Thank you.				false

		442						LN		18		4		false		            4                        HEARING EXAMINER:  Okay.  So let me				false

		443						LN		18		5		false		            5      come back to Mr. Aramburu and figure out where we are.				false

		444						LN		18		6		false		            6          I know you just got back into town on the motion to				false

		445						LN		18		7		false		            7      have Mr. Kobus's deposition admitted.				false

		446						LN		18		8		false		            8          Maybe the easiest way to save us all time is to get				false

		447						LN		18		9		false		            9      with Mr. McMahan and draft an agreed order that I can				false

		448						LN		18		10		false		           10      simply sign rather than having to gin up another four				false

		449						LN		18		11		false		           11      pages, reciting everything that you came to.				false

		450						LN		18		12		false		           12           If there's an agreement on that, submit it with				false

		451						LN		18		13		false		           13      both your signatures, and if you will represent, without				false

		452						LN		18		14		false		           14      gathering signatures from the other parties, that they				false

		453						LN		18		15		false		           15      don't object, sign it, I will take your word for it as				false

		454						LN		18		16		false		           16      attorneys and officers of the court, and I will just				false

		455						LN		18		17		false		           17      say, "Great.  Here is my signature on an agreed order."				false

		456						LN		18		18		false		           18          That will shortcut that.				false

		457						LN		18		19		false		           19          Mr. Aramburu, with that said, how would you like to				false

		458						LN		18		20		false		           20      proceed on that scheduling matter?				false

		459						LN		18		21		false		           21                        MR. ARAMBURU:  I do want to say that				false

		460						LN		18		22		false		           22      I object to supplemental testimony from Mr. Kobus in the				false

		461						LN		18		23		false		           23      strongest possible terms.				false

		462						LN		18		24		false		           24                        HEARING EXAMINER:  All right.  I				false

		463						LN		18		25		false		           25      haven't ruled on that in any possible terms.  I am just				false

		464						PG		19		0		false		page 19				false

		465						LN		19		1		false		            1      telling you about the deposition.				false

		466						LN		19		2		false		            2          Let's get the agreement on that in the easiest				false

		467						LN		19		3		false		            3      possible terms.				false

		468						LN		19		4		false		            4                        MR. ARAMBURU:  Well, we submitted a				false

		469						LN		19		5		false		            5      motion just when I got back this afternoon, and				false

		470						LN		19		6		false		            6      Mr. McMahan indicates there's no objection to the Kobus				false

		471						LN		19		7		false		            7      deposition becoming a part of the record, so I think				false

		472						LN		19		8		false		            8      that's a nonissue.				false

		473						LN		19		9		false		            9          It's supplemental testimony that's the issue.				false

		474						LN		19		10		false		           10                        HEARING EXAMINER:  I haven't gotten				false

		475						LN		19		11		false		           11      through today's e-mails yet, so I am glad-- I will look				false

		476						LN		19		12		false		           12      for that, and it should be a pretty easy order then to				false

		477						LN		19		13		false		           13      note that.				false

		478						LN		19		14		false		           14                        MS. VOELCKERS:  Your Honor, if I may.				false

		479						LN		19		15		false		           15      This is Shona Voelckers.				false

		480						LN		19		16		false		           16                        HEARING EXAMINER:  Yes, ma'am.				false

		481						LN		19		17		false		           17                        MS. VOELCKERS:  Are you wanting--				false

		482						LN		19		18		false		           18      because we have our pending motion to supplement the				false

		483						LN		19		19		false		           19      record as well.				false

		484						LN		19		20		false		           20          Are you wanting just one drafted order between the				false

		485						LN		19		21		false		           21      parties that grants both of these motions, is that the				false

		486						LN		19		22		false		           22      request, or just a straightforward draft order?				false

		487						LN		19		23		false		           23                        HEARING EXAMINER:  Well,				false

		488						LN		19		24		false		           24      Ms. Voelckers, if your order is not contested by any				false

		489						LN		19		25		false		           25      other party, that would be a great development at this				false

		490						PG		20		0		false		page 20				false

		491						LN		20		1		false		            1      time.				false

		492						LN		20		2		false		            2          If it is contested by any other party, I am not				false

		493						LN		20		3		false		            3      aware of that yet.				false

		494						LN		20		4		false		            4                        MS. VOELCKERS:  Thank you, Your				false

		495						LN		20		5		false		            5      Honor.				false

		496						LN		20		6		false		            6          I believe Mr. McMahan was clear that Applicant is				false

		497						LN		20		7		false		            7      not contesting either the Yakama Nation's motion or				false

		498						LN		20		8		false		            8      Tri-Cities C.A.R.E.S.				false

		499						LN		20		9		false		            9          I am happy to work on that as well.				false

		500						LN		20		10		false		           10                        HEARING EXAMINER:  If you would be so				false

		501						LN		20		11		false		           11      kind as to draft an order resolving both those motions				false

		502						LN		20		12		false		           12      as noncontested, I will sign that on Monday.				false

		503						LN		20		13		false		           13                        MR. MCMAHAN:  Your Honor, Tim				false

		504						LN		20		14		false		           14      McMahan, if I may.				false

		505						LN		20		15		false		           15          I appreciate what you're trying to resolve here and				false

		506						LN		20		16		false		           16      certainly as it relates to the Yakama Nation issues just				false

		507						LN		20		17		false		           17      stipulated, as far as I'm concerned.				false

		508						LN		20		18		false		           18          I do think Mr. Aramburu and I are far apart on the				false

		509						LN		20		19		false		           19      content of information that we would like to supplement				false

		510						LN		20		20		false		           20      to Mr. Kobus's deposition.				false

		511						LN		20		21		false		           21                        HEARING EXAMINER:  That comes through				false

		512						LN		20		22		false		           22      loud and clear, Mr. McMahan, but I hear you are not				false

		513						LN		20		23		false		           23      objecting to the deposition itself.				false

		514						LN		20		24		false		           24                        MR. MCMAHAN:  Correct.				false

		515						LN		20		25		false		           25                        HEARING EXAMINER:  I understand what				false

		516						PG		21		0		false		page 21				false

		517						LN		21		1		false		            1      you're asking for supplemental testimony.				false

		518						LN		21		2		false		            2          Once you have that together and the parties know if				false

		519						LN		21		3		false		            3      they're far apart or not on the substance, that may be				false

		520						LN		21		4		false		            4      one thing.				false

		521						LN		21		5		false		            5          I understand on the procedure what Mr. Aramburu is				false

		522						LN		21		6		false		            6      referring to in his strong, strongest possible terms,				false

		523						LN		21		7		false		            7      opposing just any notion of supplemental testimony.				false

		524						LN		21		8		false		            8          Again, that can't be decided out of context without				false

		525						LN		21		9		false		            9      exactly what it is to be supplemented and once I've seen				false

		526						LN		21		10		false		           10      the Kobus deposition as well.				false

		527						LN		21		11		false		           11          If you're not objecting again, as you've said, to				false

		528						LN		21		12		false		           12      these other motions to add the evidence, you still				false

		529						LN		21		13		false		           13      preserve the right, of course, Mr. McMahan, to file your				false

		530						LN		21		14		false		           14      additional clarifications, and then I can make a				false

		531						LN		21		15		false		           15      separate ruling on those, but I have to get the				false

		532						LN		21		16		false		           16      underlying stuff in first, and if there's not a fight				false

		533						LN		21		17		false		           17      about that, I have enough other motions that I need to				false

		534						LN		21		18		false		           18      rule on still, and I don't want to be delivering them to				false

		535						LN		21		19		false		           19      everybody on the morning of the 14th.				false

		536						LN		21		20		false		           20                        MR. MCMAHAN:  Thank you, Your Honor.				false

		537						LN		21		21		false		           21                        HEARING EXAMINER:  All right.				false

		538						LN		21		22		false		           22      Mr. Aramburu, we are back to you.				false

		539						LN		21		23		false		           23                        MR. ARAMBURU:  I think I have said my				false

		540						LN		21		24		false		           24      piece on the supplemental testimony of Mr. Kobus.				false

		541						LN		21		25		false		           25          So do I understand then that there would need to be				false

		542						PG		22		0		false		page 22				false

		543						LN		22		1		false		            1      a motion that would be filed and then you would rule on				false

		544						LN		22		2		false		            2      the motion for the supplemental testimony?				false

		545						LN		22		3		false		            3          I'm just looking for the procedure.				false

		546						LN		22		4		false		            4          You've heard me on the substance.				false

		547						LN		22		5		false		            5          Just the procedure to be followed.				false

		548						LN		22		6		false		            6                        HEARING EXAMINER:  All right.  I know				false

		549						LN		22		7		false		            7      there's a motion written and filed from the Yakama				false

		550						LN		22		8		false		            8      Nation to supplement the record.				false

		551						LN		22		9		false		            9          I thought I understood you to say that just as you				false

		552						LN		22		10		false		           10      got back today, one such motion for the Kobus deposition				false

		553						LN		22		11		false		           11      or some other supplement had come in from you.				false

		554						LN		22		12		false		           12          Did I misunderstand the purpose of today's motion?				false

		555						LN		22		13		false		           13                        MR. ARAMBURU:  No, I do not have a				false

		556						LN		22		14		false		           14      current motion to supplement the record.  I'm responding				false

		557						LN		22		15		false		           15      to Mr. McMahan's statements today that he intends to				false

		558						LN		22		16		false		           16      supplement the Kobus deposition with certain				false

		559						LN		22		17		false		           17      information, and as I understand, the manner of doing				false

		560						LN		22		18		false		           18      that would be for the applicant to submit a motion to				false

		561						LN		22		19		false		           19      you that would be ruled upon.				false

		562						LN		22		20		false		           20                        HEARING EXAMINER:  Correct.  Correct,				false

		563						LN		22		21		false		           21      but we have two things that are going to supplement the				false

		564						LN		22		22		false		           22      record:				false

		565						LN		22		23		false		           23           One group of evidence from the Yakama Nation, which				false

		566						LN		22		24		false		           24      is now we've-- unless anybody speaks up, it is				false

		567						LN		22		25		false		           25      uncontested and there can be an agreed order that				false

		568						PG		23		0		false		page 23				false

		569						LN		23		1		false		            1      Ms. Voelckers has volunteered kindly to submit.				false

		570						LN		23		2		false		            2          I think Ms. Voelckers was also speaking to what she				false

		571						LN		23		3		false		            3      may have thought, and the same thought that I had, that				false

		572						LN		23		4		false		            4      there was a pending motion on the Kobus deposition and				false

		573						LN		23		5		false		            5      that could also be taken care of by her same order, but				false

		574						LN		23		6		false		            6      apparently you don't have a motion in yet, so my				false

		575						LN		23		7		false		            7      suggestion to you is you don't need one.  You've made it				false

		576						LN		23		8		false		            8      verbally.				false

		577						LN		23		9		false		            9           Just prepare an agreed order and indicate in it				false

		578						LN		23		10		false		           10      that you've talked to all the other parties and they've				false

		579						LN		23		11		false		           11      waived presentation on it, as you would do in any other				false

		580						LN		23		12		false		           12      court, and I'll sign it Monday, and the Kobus				false

		581						LN		23		13		false		           13      deposition, as long as it's filed, along with the agreed				false

		582						LN		23		14		false		           14      order, will be admitted per that order.				false

		583						LN		23		15		false		           15          Is that clear?				false

		584						LN		23		16		false		           16                        MR. ARAMBURU:  That's fine.				false

		585						LN		23		17		false		           17          We did actually, just when I got back, file a				false

		586						LN		23		18		false		           18      motion to include the Kobus deposition in the record, so				false

		587						LN		23		19		false		           19      we just filed that a bit ago.				false

		588						LN		23		20		false		           20          What we will do then is prepare an agreed order				false

		589						LN		23		21		false		           21      that included the -- will include the Kobus deposition				false

		590						LN		23		22		false		           22      as a part--				false

		591						LN		23		23		false		           23                        HEARING EXAMINER:  Okay.  Thank you.				false

		592						LN		23		24		false		           24           As far as the other supplementation from				false

		593						LN		23		25		false		           25      Mr. McMahan, it's not until he files it and you have a				false

		594						PG		24		0		false		page 24				false

		595						LN		24		1		false		            1      brief chance to respond-- depending on when it comes in,				false

		596						LN		24		2		false		            2      if you could get a quick response in, fantastic.				false

		597						LN		24		3		false		            3          We have another conference next week.  I believe				false

		598						LN		24		4		false		            4      it's Thursday afternoon.  If we need to take it up on				false

		599						LN		24		5		false		            5      the record then, we will, but I'm hoping that by				false

		600						LN		24		6		false		            6      Thursday afternoon all pending orders will be ruled on				false

		601						LN		24		7		false		            7      in writing, and we go from there.				false

		602						LN		24		8		false		            8          All right, so, Mr. Aramburu, on the schedule?				false

		603						LN		24		9		false		            9                        MR. ARAMBURU:  So on the schedule, we				false

		604						LN		24		10		false		           10      do have testimony from Mr. Simon, and I did indicate--				false

		605						LN		24		11		false		           11      you're going to have to excuse me from here because the				false

		606						LN		24		12		false		           12      Blue Angels are now practicing over the top of my office				false

		607						LN		24		13		false		           13      in downtown Seattle, so excuse me for that.				false

		608						LN		24		14		false		           14          Mr. Simon has indicated that he would be				false

		609						LN		24		15		false		           15      cross-examined on that part of his testimony that was				false

		610						LN		24		16		false		           16      not stricken, and as everyone is aware, earlier this				false

		611						LN		24		17		false		           17      week, Judge Torem, you've authorized us to file a motion				false

		612						LN		24		18		false		           18      for reconsideration, and we are working on that.				false

		613						LN		24		19		false		           19          It is somewhat of a substantial task, but we intend				false

		614						LN		24		20		false		           20      to have that to you and the parties by Monday, and that				false

		615						LN		24		21		false		           21      motion for reconsideration will be to ask you to include				false

		616						LN		24		22		false		           22      portions of the Crewpensharp & Dunn (phonetic)				false

		617						LN		24		23		false		           23      testimony, so that will be coming in on Monday.				false

		618						LN		24		24		false		           24          Your ruling on that, and I don't know what it is,				false

		619						LN		24		25		false		           25      would have some impacts on our current witness list, so				false

		620						PG		25		0		false		page 25				false

		621						LN		25		1		false		            1      I just-- I make that as a note more than anything else.				false

		622						LN		25		2		false		            2          The other thing is I think Mr. Simon and Mr. Pollis				false

		623						LN		25		3		false		            3      (phonetic) are listed here on the applicant's witness				false

		624						LN		25		4		false		            4      list as "Other physical impact."  I think really both of				false

		625						LN		25		5		false		            5      them are dealing with the scope and scale of the				false

		626						LN		25		6		false		            6      project, which is under socioeconomic impacts.				false

		627						LN		25		7		false		            7          I think that testimony really is more related to				false

		628						LN		25		8		false		            8      that, keeping in mind that some of these witnesses,				false

		629						LN		25		9		false		            9      Mr. Pollis, for example, does provide comment on visual				false

		630						LN		25		10		false		           10      issues as well.  I expect to cross-examine him on those				false

		631						LN		25		11		false		           11      issues.				false

		632						LN		25		12		false		           12          I think the principal testimony of both of those				false

		633						LN		25		13		false		           13      witnesses deals with scope and scale of the project.				false

		634						LN		25		14		false		           14                        HEARING EXAMINER:  Okay.  I would				false

		635						LN		25		15		false		           15      agree with that as well.				false

		636						LN		25		16		false		           16          As far as your anticipation of how I would rule, of				false

		637						LN		25		17		false		           17      course the applicant will have a chance to read your				false

		638						LN		25		18		false		           18      motion for reconsideration and have some input as to if				false

		639						LN		25		19		false		           19      they think that what you're proposing now falls within				false

		640						LN		25		20		false		           20      the scope of their expertise and the scope of the				false

		641						LN		25		21		false		           21      disputed issues.				false

		642						LN		25		22		false		           22          Again, I intend to be-- if the items fall within				false

		643						LN		25		23		false		           23      disputed issues, it's an easy decision.				false

		644						LN		25		24		false		           24          If they fall more within the scope of their				false

		645						LN		25		25		false		           25      expertise, that's an easy decision in your favor as				false

		646						PG		26		0		false		page 26				false

		647						LN		26		1		false		            1      well.				false

		648						LN		26		2		false		            2          The remainder of that testimony, and what to do				false

		649						LN		26		3		false		            3      with it, may be something that we can talk about today				false

		650						LN		26		4		false		            4      as well, things that are better designated as public				false

		651						LN		26		5		false		            5      comment as opposed to sworn testimony subject to				false

		652						LN		26		6		false		            6      cross-examination.				false

		653						LN		26		7		false		            7                        MR. ARAMBURU:  If that's a question--				false

		654						LN		26		8		false		            8                        HEARING EXAMINER:  I am just telling				false

		655						LN		26		9		false		            9      you that's where I'm at.				false

		656						LN		26		10		false		           10          I want to come back to that particular item once				false

		657						LN		26		11		false		           11      we're done talking about the schedule.				false

		658						LN		26		12		false		           12          It will have some secondary impacts, but we can go				false

		659						LN		26		13		false		           13      from there.				false

		660						LN		26		14		false		           14                        MS. VOELCKERS:  Your Honor, if I may				false

		661						LN		26		15		false		           15      ask a question about the schedule now after hearing this				false

		662						LN		26		16		false		           16      information?				false

		663						LN		26		17		false		           17                        HEARING EXAMINER:  Yes, please.				false

		664						LN		26		18		false		           18                        MS. VOELCKERS:  Shona Voelckers.				false

		665						LN		26		19		false		           19      Apologies for interrupting.				false

		666						LN		26		20		false		           20          So I would appreciate some clarification on two				false

		667						LN		26		21		false		           21      parts, one of which is directly relevant to the time				false

		668						LN		26		22		false		           22      estimates here, and that is about witnesses who have				false

		669						LN		26		23		false		           23      submitted sworn testimony and who have not been				false

		670						LN		26		24		false		           24      identified for cross-examination by other parties.				false

		671						LN		26		25		false		           25          What I just heard was that they-- you know, if they				false

		672						PG		27		0		false		page 27				false

		673						LN		27		1		false		            1      don't appear for cross-examination and adopt their				false

		674						LN		27		2		false		            2      testimony, it won't be treated in the same way as other				false

		675						LN		27		3		false		            3      testimony.				false

		676						LN		27		4		false		            4          I want to make sure that that's not-- I mean, we				false

		677						LN		27		5		false		            5      have wildlife experts who have submitted testimony, and				false

		678						LN		27		6		false		            6      we're not calling them ourselves because we understand				false

		679						LN		27		7		false		            7      this to be for cross-examination.				false

		680						LN		27		8		false		            8          The other parties had the opportunity to call them				false

		681						LN		27		9		false		            9      and have chosen not to cross-examine them, but they				false

		682						LN		27		10		false		           10      still need an opportunity to adopt their testimony, is				false

		683						LN		27		11		false		           11      what I'm hearing.				false

		684						LN		27		12		false		           12          I wanted to clarify that, and if that's the case,				false

		685						LN		27		13		false		           13      then we need to add them into the schedule before we				false

		686						LN		27		14		false		           14      move forward because that was not my understanding, that				false

		687						LN		27		15		false		           15      their testimony would be disallowed simply because the				false

		688						LN		27		16		false		           16      other parties chose not to cross-examine them.				false

		689						LN		27		17		false		           17                        MR. ARAMBURU:  That is my				false

		690						LN		27		18		false		           18      understanding as well.				false

		691						LN		27		19		false		           19                        HEARING EXAMINER:  Well, I want you				false

		692						LN		27		20		false		           20      to consider that there's one other elephant in the room				false

		693						LN		27		21		false		           21      that might want to ask questions, and that would be your				false

		694						LN		27		22		false		           22      ultimate audience, the EFSEC Council.				false

		695						LN		27		23		false		           23          This is an opportunity to adjudicate, and those				false

		696						LN		27		24		false		           24      that have participated in the past well know that any				false

		697						LN		27		25		false		           25      party that presents a witness presents it to the				false

		698						PG		28		0		false		page 28				false

		699						LN		28		1		false		            1      council, and the council may also ask questions.				false

		700						LN		28		2		false		            2          Those questions, as folks may remember from years				false

		701						LN		28		3		false		            3      past, are sometimes written down and handed to the				false

		702						LN		28		4		false		            4      judge, and the judge reads them, and some council				false

		703						LN		28		5		false		            5      members are not shy, and they'll ask their own				false

		704						LN		28		6		false		            6      questions.				false

		705						LN		28		7		false		            7          They're subject to the same objections as someone				false

		706						LN		28		8		false		            8      else's questions might be in an evidentiary hearing.				false

		707						LN		28		9		false		            9          Some people question the wisdom of objecting to a				false

		708						LN		28		10		false		           10      council member's question, but, again, the rules of				false

		709						LN		28		11		false		           11      evidence are what they are.				false

		710						LN		28		12		false		           12          Ms. Voelckers, that's why I want every witness				false

		711						LN		28		13		false		           13      appearing in front of the council to adopt their				false

		712						LN		28		14		false		           14      testimony, and if no other party is going to				false

		713						LN		28		15		false		           15      cross-examine, I don't have a way of knowing in advance				false

		714						LN		28		16		false		           16      if a council member says, "Oh, I had a question for				false

		715						LN		28		17		false		           17      them," particularly for some of your wildlife folks.  We				false

		716						LN		28		18		false		           18      may have an active council member from the Department of				false

		717						LN		28		19		false		           19      Fish and Wildlife or another interested council member				false

		718						LN		28		20		false		           20      on some of those issues.				false

		719						LN		28		21		false		           21          I would feel very uncomfortable having to state to				false

		720						LN		28		22		false		           22      the council or Chair Drew (phonetic) and say, "Oh, I				false

		721						LN		28		23		false		           23      excused that witness because none of the other parties				false

		722						LN		28		24		false		           24      had a question."				false

		723						LN		28		25		false		           25          Does that make sense, Ms. Voelckers?				false

		724						PG		29		0		false		page 29				false

		725						LN		29		1		false		            1                        MS. VOELCKERS:  It does, Your Honor,				false

		726						LN		29		2		false		            2      and it's really helpful clarification, and we would				false

		727						LN		29		3		false		            3      certainly welcome questions from the council for our				false

		728						LN		29		4		false		            4      wildlife experts.				false

		729						LN		29		5		false		            5          So I would like to, you know, state now that we				false

		730						LN		29		6		false		            6      would like to add them into that schedule.				false

		731						LN		29		7		false		            7          Those are the two that are for me, but maybe other				false

		732						LN		29		8		false		            8      parties have others, but I would certainly would like				false

		733						LN		29		9		false		            9      to-- it was not our intention either to not have them				false

		734						LN		29		10		false		           10      available to the council.  We just didn't understand				false

		735						LN		29		11		false		           11      that to be the way the conversation was.				false

		736						LN		29		12		false		           12          I would like to add them back in for that purpose,				false

		737						LN		29		13		false		           13      Your Honor.				false

		738						LN		29		14		false		           14          If I may just ask my other question now, even if we				false

		739						LN		29		15		false		           15      put a pin in it:				false

		740						LN		29		16		false		           16          I heard discussions about motions to supplement the				false

		741						LN		29		17		false		           17      record or provide supplemental testimony.				false

		742						LN		29		18		false		           18          I think I have voiced this since the very first				false

		743						LN		29		19		false		           19      prehearing conference, but the Yakama Nation's members				false

		744						LN		29		20		false		           20      who have testified on cultural impacts likely have				false

		745						LN		29		21		false		           21      supplemental testimony that they were not comfortable				false

		746						LN		29		22		false		           22      putting on paper, and so I've asked to preserve their				false

		747						LN		29		23		false		           23      ability to bring that verbally during the hearing, and I				false

		748						LN		29		24		false		           24      think I've asked that throughout, but if I need to make				false

		749						LN		29		25		false		           25      a formal motion now or in writing, I would appreciate				false

		750						PG		30		0		false		page 30				false

		751						LN		30		1		false		            1      that clarification as well.				false

		752						LN		30		2		false		            2          This is for the Yakama members.				false

		753						LN		30		3		false		            3          Ms. Lally's (phonetic) testimony, as indicated in				false

		754						LN		30		4		false		            4      the list provided by Ms. Stavitsky, would be for the				false

		755						LN		30		5		false		            5      demonstrative of what's already in her report.				false

		756						LN		30		6		false		            6                        HEARING EXAMINER:  Yes, and I think				false

		757						LN		30		7		false		            7      that that matter, the supplemental testimony that's				false

		758						LN		30		8		false		            8      demonstrative, that PowerPoint presentation you talked				false

		759						LN		30		9		false		            9      about, and any of the Yakama Nation members who wish to				false

		760						LN		30		10		false		           10      speak in their language as a supplement to the testimony				false

		761						LN		30		11		false		           11      they're adopting, I think that's a generally understood				false

		762						LN		30		12		false		           12      matter that doesn't require a formal motion,				false

		763						LN		30		13		false		           13      Ms. Voelckers, but let me poll everybody here to see if				false

		764						LN		30		14		false		           14      they have any concerns, and they can stipulate on the				false

		765						LN		30		15		false		           15      record of this prehearing conference today that you				false

		766						LN		30		16		false		           16      don't need to file a supplemental motion in that regard.				false

		767						LN		30		17		false		           17          Let me start with the applicant.				false

		768						LN		30		18		false		           18          Mr. McMahan, any concerns based on those				false

		769						LN		30		19		false		           19      supplemental items coming in in native languages that we				false

		770						LN		30		20		false		           20      may hear in the course of the hearing or those				false

		771						LN		30		21		false		           21      demonstrative exhibits or maybe even limited				false

		772						LN		30		22		false		           22      supplemental evidence from the tribal members on their				false

		773						LN		30		23		false		           23      testimony?				false

		774						LN		30		24		false		           24          Mr. McMahan?				false

		775						LN		30		25		false		           25                        MR. MCMAHAN:  No, Your Honor, no				false

		776						PG		31		0		false		page 31				false

		777						LN		31		1		false		            1      objection to that.				false

		778						LN		31		2		false		            2          I would say, however, that we are likely to present				false

		779						LN		31		3		false		            3      some demonstrative evidence ourselves on the land use				false

		780						LN		31		4		false		            4      issues.				false

		781						LN		31		5		false		            5                        HEARING EXAMINER:  Understood.				false

		782						LN		31		6		false		            6      Understood.				false

		783						LN		31		7		false		            7           And those can probably be objected to at the time				false

		784						LN		31		8		false		            8      by anybody, but as long as they're circulated in advance				false

		785						LN		31		9		false		            9      to parties so they know what you're trying to				false

		786						LN		31		10		false		           10      illustrate, that would be helpful for anybody with a				false

		787						LN		31		11		false		           11      supplemental demonstrative exhibit.				false

		788						LN		31		12		false		           12          Let's me turn next to Ms. Reyneveld.				false

		789						LN		31		13		false		           13          Ms. Reyneveld, as far as the Yakama Nation I posed				false

		790						LN		31		14		false		           14      to Mr. McMahan, any concerns?				false

		791						LN		31		15		false		           15                         MS. REYNEVELD:  I don't have any				false

		792						LN		31		16		false		           16      concerns or objections.  Thank you.				false

		793						LN		31		17		false		           17                        HEARING EXAMINER:  Ms. Foster on the				false

		794						LN		31		18		false		           18      County's behalf?				false

		795						LN		31		19		false		           19                        MS. FOSTER:  Thank you, Your Honor.				false

		796						LN		31		20		false		           20          Just for the record, we would reserve on the				false

		797						LN		31		21		false		           21      applicant presenting demonstrative exhibits, which I				false

		798						LN		31		22		false		           22      think you understand, but on the question posed as to				false

		799						LN		31		23		false		           23      the Yakama Nation, we have no objections.				false

		800						LN		31		24		false		           24                        HEARING EXAMINER:  Excellent.				false

		801						LN		31		25		false		           25          And Mr. Aramburu, any concerns from your end?				false

		802						PG		32		0		false		page 32				false

		803						LN		32		1		false		            1                        MR. ARAMBURU:  We have no concerns				false

		804						LN		32		2		false		            2      with respect to Ms. Voelckers' proposal.				false

		805						LN		32		3		false		            3          We do want to be very clear that-- excuse me, I'm				false

		806						LN		32		4		false		            4      getting the Blue Angels here.  They went about 30 feet				false

		807						LN		32		5		false		            5      over my building.				false

		808						LN		32		6		false		            6          I do want to be heard a bit more on this question				false

		809						LN		32		7		false		            7      though, the treatment of witnesses who have not-- whose				false

		810						LN		32		8		false		            8      testimony has not been stricken or not been called for				false

		811						LN		32		9		false		            9      cross-examination, so I would like to have more				false

		812						LN		32		10		false		           10      discussion about that.				false

		813						LN		32		11		false		           11          Responding to you on Ms. Voelckers' proposal, no				false

		814						LN		32		12		false		           12      objection.				false

		815						LN		32		13		false		           13                         UNIDENTIFIED SPEAKER:  (Inaudible)				false

		816						LN		32		14		false		           14      There was discussion about the Yakama Tribe may have				false

		817						LN		32		15		false		           15      some members that might speak in their own (inaudible).				false

		818						LN		32		16		false		           16      Is there a problem with that?  No, there's not.				false

		819						LN		32		17		false		           17                        HEARING EXAMINER:  I'm sorry, I am				false

		820						LN		32		18		false		           18      hearing somebody speaking up.				false

		821						LN		32		19		false		           19          Can you identify yourself?				false

		822						LN		32		20		false		           20          All right.  The microphone suddenly went muted.				false

		823						LN		32		21		false		           21          I am not sure who else was listening in to this,				false

		824						LN		32		22		false		           22      participating.				false

		825						LN		32		23		false		           23           If you do unmute and you have something to say,				false

		826						LN		32		24		false		           24      please identify so I know if it's an appropriate topic				false

		827						LN		32		25		false		           25      for this conversation and should be on the record.				false

		828						PG		33		0		false		page 33				false

		829						LN		33		1		false		            1          All right.  So Ms. Voelckers, I think we have				false

		830						LN		33		2		false		            2      clarified that you won't need to do a motion of any sort				false

		831						LN		33		3		false		            3      for supplemental testimony or demonstrative exhibits of				false

		832						LN		33		4		false		            4      the sort that we've just discussed this afternoon.				false

		833						LN		33		5		false		            5          Do you have anything else on that?				false

		834						LN		33		6		false		            6                        MS. VOELCKERS:  I do not.  Thank you,				false

		835						LN		33		7		false		            7      Your Honor.				false

		836						LN		33		8		false		            8                        MR. MCMAHAN:  Your Honor, Tim				false

		837						LN		33		9		false		            9      McMahan.				false

		838						LN		33		10		false		           10           If I could follow up actually on Ms. Voelckers'				false

		839						LN		33		11		false		           11      testimony.				false

		840						LN		33		12		false		           12           Just to be very clear on this, from past				false

		841						LN		33		13		false		           13      experience-- so there will be maybe, I don't know, half				false

		842						LN		33		14		false		           14      or something of these witnesses who actually won't--				false

		843						LN		33		15		false		           15      haven't been called to testify yet, as Ms. Voelckers				false

		844						LN		33		16		false		           16      indicated.  There is sworn testimony that is material to				false

		845						LN		33		17		false		           17      the proceedings for all of us, so I assume that you will				false

		846						LN		33		18		false		           18      orchestrate a most wonderful process to have them all				false

		847						LN		33		19		false		           19      sworn in and even if they're not being called on that				false

		848						LN		33		20		false		           20      date for any further testimony, if you follow what I'm				false

		849						LN		33		21		false		           21      saying.				false

		850						LN		33		22		false		           22                        HEARING EXAMINER:  I do.				false

		851						LN		33		23		false		           23          I am sure it will be a wonderful procedure as well,				false

		852						LN		33		24		false		           24      but we'll try to get as many of them on and off as				false

		853						LN		33		25		false		           25      quickly as possible.				false

		854						PG		34		0		false		page 34				false

		855						LN		34		1		false		            1          It's virtual, so we are going to try to E-schedule				false

		856						LN		34		2		false		            2      them ten minutes apart, and we do that either first or				false

		857						LN		34		3		false		            3      last depending on where your witness availability items				false

		858						LN		34		4		false		            4      are.				false

		859						LN		34		5		false		            5          If we have a refined proposed schedule, that can be				false

		860						LN		34		6		false		            6      generally stipulated to based on witness availability,				false

		861						LN		34		7		false		            7      and we just approve it.				false

		862						LN		34		8		false		            8           If it's all agreed, maybe I could send you some				false

		863						LN		34		9		false		            9      correspondence saying as much, but we can talk more				false

		864						LN		34		10		false		           10      formally about the exact nuts and bolts next Thursday.				false

		865						LN		34		11		false		           11          I know that's only a couple days out from hearing,				false

		866						LN		34		12		false		           12      but it sounds like we are getting really close to having				false

		867						LN		34		13		false		           13      what we need.				false

		868						LN		34		14		false		           14          Mr. Aramburu, let me turn back to that other topic				false

		869						LN		34		15		false		           15      again now.				false

		870						LN		34		16		false		           16          For those witnesses who may not be subject to				false

		871						LN		34		17		false		           17      cross-examination and whose testimony is perhaps better				false

		872						LN		34		18		false		           18      taken as a public comment, there's a number of community				false

		873						LN		34		19		false		           19      members whose testimony is proposed by TCC.  A few of				false

		874						LN		34		20		false		           20      them are on the board or a few of them are, by their own				false

		875						LN		34		21		false		           21      testimony, stating that they represent a larger entity				false

		876						LN		34		22		false		           22      than just a homeowner or a personal interest in the				false

		877						LN		34		23		false		           23      project that's not-- you know, not just a public				false

		878						LN		34		24		false		           24      comment.				false

		879						LN		34		25		false		           25          I indicated that in my order striking the other				false

		880						PG		35		0		false		page 35				false

		881						LN		35		1		false		            1      testimony, that I was going to have another order coming				false

		882						LN		35		2		false		            2      out diverting some of the proposed testimony away from a				false

		883						LN		35		3		false		            3      cross-examination situation and putting it into a public				false

		884						LN		35		4		false		            4      comment status.				false

		885						LN		35		5		false		            5          That's still in a draft form.  I haven't identified				false

		886						LN		35		6		false		            6      each and every witness that I think that should impact.				false

		887						LN		35		7		false		            7           I will get it out to you by Monday, is my goal, so				false

		888						LN		35		8		false		            8      you will have good notice as you continue to refine the				false

		889						LN		35		9		false		            9      schedule, those witnesses that TCC is proposing to				false

		890						LN		35		10		false		           10      sponsor, that I just don't think anybody is going to				false

		891						LN		35		11		false		           11      have a question of, not even a council member, based on				false

		892						LN		35		12		false		           12      the nature of what they've said.				false

		893						LN		35		13		false		           13          That's what I'm looking at there.				false

		894						LN		35		14		false		           14          All the other witnesses that are supposed to be				false

		895						LN		35		15		false		           15      more experts are the ones that are subject to				false

		896						LN		35		16		false		           16      cross-examination, that if they're not affected by the				false

		897						LN		35		17		false		           17      order I will issue on Monday, those are the ones that				false

		898						LN		35		18		false		           18      need to be there to adopt testimony and see if the				false

		899						LN		35		19		false		           19      council members have any questions for them.				false

		900						LN		35		20		false		           20          Does that help refine your thoughts on				false

		901						LN		35		21		false		           21      understanding what I'm intending to do?				false

		902						LN		35		22		false		           22                        MR. ARAMBURU:  At least some of these				false

		903						LN		35		23		false		           23      witnesses were responding to the footnotes in the second				false

		904						LN		35		24		false		           24      (inaudible).				false

		905						LN		35		25		false		           25          Excuse me again.  Blue Angels over my head.				false

		906						PG		36		0		false		page 36				false

		907						LN		36		1		false		            1          So we were responding with some of that testimony				false

		908						LN		36		2		false		            2      to the footnote in the second prehearing order in which				false

		909						LN		36		3		false		            3      we talked about the local concerns, attitudes, and				false

		910						LN		36		4		false		            4      understand-- and to speak for the community at large, so				false

		911						LN		36		5		false		            5      we have submitted a number of those testimonies to you.				false

		912						LN		36		6		false		            6          Your footnote goes on to say that they will be				false

		913						LN		36		7		false		            7      subject to cross-examination, and you also indicated				false

		914						LN		36		8		false		            8      that that comment, the category, is not a public comment				false

		915						LN		36		9		false		            9      to be heard during the public comment session.				false

		916						LN		36		10		false		           10          We were operating under what you said in the second				false

		917						LN		36		11		false		           11      prehearing order in that footnote.				false

		918						LN		36		12		false		           12          We have more or less understood that as witnesses--				false

		919						LN		36		13		false		           13      as the parties identified witnesses who they wish to				false

		920						LN		36		14		false		           14      cross-examine, and if these witnesses that we have				false

		921						LN		36		15		false		           15      presented did not-- were not listed as cross-examined--				false

		922						LN		36		16		false		           16      or to be cross-examined, and there were no motions to				false

		923						LN		36		17		false		           17      strike that testimony, then it wouldn't necessarily be				false

		924						LN		36		18		false		           18      required that we have that person on to adopt testimony,				false

		925						LN		36		19		false		           19      at least that's the way I would see it.				false

		926						LN		36		20		false		           20          Again, we were trying to be responsive to Footnote				false

		927						LN		36		21		false		           21      No. 2.				false

		928						LN		36		22		false		           22                        HEARING EXAMINER:  That's what I'm				false

		929						LN		36		23		false		           23      saying.  I'm trying to respond to Footnote No. 2 as				false

		930						LN		36		24		false		           24      well.				false

		931						LN		36		25		false		           25          Some of those folks didn't respond to that and				false

		932						PG		37		0		false		page 37				false

		933						LN		37		1		false		            1      state that they represented a neighborhood association				false

		934						LN		37		2		false		            2      or served on your board or otherwise were anything but				false

		935						LN		37		3		false		            3      individual witnesses who just have an opinion, a lay				false

		936						LN		37		4		false		            4      opinion.				false

		937						LN		37		5		false		            5          I understand, again, that the adjudicative hearing				false

		938						LN		37		6		false		            6      allows for people to state support or opposition.				false

		939						LN		37		7		false		            7          That's what the statute says, that the intent of				false

		940						LN		37		8		false		            8      the adjudicative hearing, which is part of adjudication,				false

		941						LN		37		9		false		            9      requires a public comment hearing, which we have on the				false

		942						LN		37		10		false		           10      night of Wednesday, August 23rd now.				false

		943						LN		37		11		false		           11          It's not my intent, in that footnote, to say TCC				false

		944						LN		37		12		false		           12      can name everybody that lives on the street with a view				false

		945						LN		37		13		false		           13      and they all get to come and offer testimony that they				false

		946						LN		37		14		false		           14      have to be there to adopt.				false

		947						LN		37		15		false		           15          Most of them, I think, are not going to have any				false

		948						LN		37		16		false		           16      reason to cross-examine them because it's simply stated				false

		949						LN		37		17		false		           17      a lay opinion that says, "I don't like it," for whatever				false

		950						LN		37		18		false		           18      reason.				false

		951						LN		37		19		false		           19          That's public comment.  That's not testimony and				false

		952						LN		37		20		false		           20      adjudicative hearing testimony.				false

		953						LN		37		21		false		           21          Again, my order on Monday, I will read and re-read				false

		954						LN		37		22		false		           22      all of those-- those that are part of an organization,				false

		955						LN		37		23		false		           23      great, bring them in, and we can see if anybody has				false

		956						LN		37		24		false		           24      questions.				false

		957						LN		37		25		false		           25          Still, people may not, but I don't need a motion to				false

		958						PG		38		0		false		page 38				false

		959						LN		38		1		false		            1      strike other parties to enforce who I've put in the				false

		960						LN		38		2		false		            2      second prehearing conference order.				false

		961						LN		38		3		false		            3          With all of the other items that I've been looking				false

		962						LN		38		4		false		            4      at, that's been lower on the priority list, but I do				false

		963						LN		38		5		false		            5      intend to have that order out to you on Monday so you				false

		964						LN		38		6		false		            6      can see what I meant clearly in that second prehearing				false

		965						LN		38		7		false		            7      conference order and the footnote, that what you				false

		966						LN		38		8		false		            8      prepared for them in the exhibits, the council will see,				false

		967						LN		38		9		false		            9      but I don't want it to take up time during the				false

		968						LN		38		10		false		           10      adjudicative hearing, even for the adopting of this				false

		969						LN		38		11		false		           11      witness's testimony, and have them in front of the				false

		970						LN		38		12		false		           12      council.				false

		971						LN		38		13		false		           13          If they want to be in front of the council, the				false

		972						LN		38		14		false		           14      time to do that for them is Wednesday, August 23rd,				false

		973						LN		38		15		false		           15      between 5:30 and hopefully 8:00.				false

		974						LN		38		16		false		           16          If we run later, we run later, but that's where I				false

		975						LN		38		17		false		           17      would be shifting some of those witnesses.				false

		976						LN		38		18		false		           18          They still get to be evidence, but they won't be				false

		977						LN		38		19		false		           19      sworn testimony subject to cross-exam.				false

		978						LN		38		20		false		           20          Does that help you understand where I'm coming				false

		979						LN		38		21		false		           21      from, Mr. Aramburu?				false

		980						LN		38		22		false		           22                        MR. ARAMBURU:  It does, and I				false

		981						LN		38		23		false		           23      understand that there were a number of testimonies that				false

		982						LN		38		24		false		           24      were provided that were of the nature you described;				false

		983						LN		38		25		false		           25      that is, personal opinions and that kind of thing.				false

		984						PG		39		0		false		page 39				false

		985						LN		39		1		false		            1          There are a number of other testimonies that came				false

		986						LN		39		2		false		            2      in, for example Benton County Association of Realtors,				false

		987						LN		39		3		false		            3      Economic Development Council, these other folks who				false

		988						LN		39		4		false		            4      provided testimony.				false

		989						LN		39		5		false		            5          I think the City of-- Benton City provided				false

		990						LN		39		6		false		            6      testimony, and I think East Richland did.  I don't have				false

		991						LN		39		7		false		            7      that list in front of me at this point.				false

		992						LN		39		8		false		            8                        HEARING EXAMINER:  Those are the				false

		993						LN		39		9		false		            9      people that exactly responded to what I was looking for,				false

		994						LN		39		10		false		           10      people that can speak for somebody as a group, and those				false

		995						LN		39		11		false		           11      folks, I think, just like a chamber of commerce has				false

		996						LN		39		12		false		           12      participated in the past as an actual party in the				false

		997						LN		39		13		false		           13      Kitsap Valley project, I remember that personally, they				false

		998						LN		39		14		false		           14      didn't have a lot of evidence, but they were there and				false

		999						LN		39		15		false		           15      they were subject to anything they presented being				false

		1000						LN		39		16		false		           16      subject to cross.				false

		1001						LN		39		17		false		           17          Those witnesses, Mr. Aramburu, I hope I don't				false

		1002						LN		39		18		false		           18      overlook something, but I don't intend to push them into				false

		1003						LN		39		19		false		           19      a public comment status on my own order, so I think				false

		1004						LN		39		20		false		           20      those folks should be ready to adopt their testimony and				false

		1005						LN		39		21		false		           21      see if none of the other parties have questions, if				false

		1006						LN		39		22		false		           22      someone on the council does.				false

		1007						LN		39		23		false		           23          Does that make sense?				false

		1008						LN		39		24		false		           24                        MR. ARAMBURU:  Well, it was my				false

		1009						LN		39		25		false		           25      understanding that as to those testimonies, for example				false

		1010						PG		40		0		false		page 40				false

		1011						LN		40		1		false		            1      the Benton County Board of Realtors, and I think it's				false

		1012						LN		40		2		false		            2      the Tri-Counties Board of Realtors, that that person has				false

		1013						LN		40		3		false		            3      provided testimony, there has been no request by the				false

		1014						LN		40		4		false		            4      applicant, or any other party, to cross-examine them, so				false

		1015						LN		40		5		false		            5      we do not understand that they would be subject to				false

		1016						LN		40		6		false		            6      cross-examination.				false

		1017						LN		40		7		false		            7          If, however, it is necessary for them to appear, we				false

		1018						LN		40		8		false		            8      can make those arrangements, but there's a number of				false

		1019						LN		40		9		false		            9      those people that fall into that category, and I just				false

		1020						LN		40		10		false		           10      want to make sure our timing addresses that as well.				false

		1021						LN		40		11		false		           11                        HEARING EXAMINER:  You heard what I				false

		1022						LN		40		12		false		           12      said to Ms. Voelckers earlier about making sure that				false

		1023						LN		40		13		false		           13      just because a party doesn't have a listed need for				false

		1024						LN		40		14		false		           14      cross-examination, I want you to respect every member of				false

		1025						LN		40		15		false		           15      this council, including the chair, has a right to ask a				false

		1026						LN		40		16		false		           16      question of any witness during the adjudicative hearing.				false

		1027						LN		40		17		false		           17                        MR. ARAMBURU:  That's understood.				false

		1028						LN		40		18		false		           18                        HEARING EXAMINER:  At a public				false

		1029						LN		40		19		false		           19      comment hearing, we are just listening.				false

		1030						LN		40		20		false		           20           At an adjudicative hearing, we are creating				false

		1031						LN		40		21		false		           21      evidence, and there may be questions about the evidence				false

		1032						LN		40		22		false		           22      to make sure that the council understands it fully or				false

		1033						LN		40		23		false		           23      can express further in-depth questions as needed.				false

		1034						LN		40		24		false		           24          Okay.  Those folks that I don't say, "That's a				false

		1035						LN		40		25		false		           25      public comment, just a personal opinion" in the order on				false

		1036						PG		41		0		false		page 41				false

		1037						LN		41		1		false		            1      Monday, I will expect that they're put into the new				false

		1038						LN		41		2		false		            2      joint comprehensive witness list and worked into the				false

		1039						LN		41		3		false		            3      timing.				false

		1040						LN		41		4		false		            4          I think we should be able to do that quickly--				false

		1041						LN		41		5		false		            5      maybe all of them as a group, as Mr. McMahan suggests,				false

		1042						LN		41		6		false		            6      if they're on similar topics, should be put together,				false

		1043						LN		41		7		false		            7      and maybe within 15 minutes I can swear in the group.				false

		1044						LN		41		8		false		            8          I think that will be a little bit more burdensome				false

		1045						LN		41		9		false		            9      on a video setup, depending on where they are gathered,				false

		1046						LN		41		10		false		           10      if they're all on individually, but we'll sort that out,				false

		1047						LN		41		11		false		           11      and I will learn how to do that each day a little				false

		1048						LN		41		12		false		           12      better.				false

		1049						LN		41		13		false		           13          We can talk about the schedule.				false

		1050						LN		41		14		false		           14          Go ahead, Mr. Aramburu?				false

		1051						LN		41		15		false		           15                        MR. ARAMBURU:  We will make				false

		1052						LN		41		16		false		           16      arrangements for those various parties to, at a				false

		1053						LN		41		17		false		           17      preselected time, be available on video.				false

		1054						LN		41		18		false		           18          I mean, these are not parties-- I don't want to say				false

		1055						LN		41		19		false		           19      it's herding cats, but these are people with different				false

		1056						LN		41		20		false		           20      interests and that sort of thing.				false

		1057						LN		41		21		false		           21          What we will do is we will contact each one of				false

		1058						LN		41		22		false		           22      these people, attempt to arrange a time by which they				false

		1059						LN		41		23		false		           23      would appear via the Teams video that we have today,				false

		1060						LN		41		24		false		           24      that they would adopt their testimony and be subject to				false

		1061						LN		41		25		false		           25      questions from council members who have questions for				false

		1062						PG		42		0		false		page 42				false

		1063						LN		42		1		false		            1      them.				false

		1064						LN		42		2		false		            2          Is that the procedure we anticipate?				false

		1065						LN		42		3		false		            3                        HEARING EXAMINER:  Yes.  That's				false

		1066						LN		42		4		false		            4      perfect.				false

		1067						LN		42		5		false		            5                        MR. ARAMBURU:  Okay.  Thank you.				false

		1068						LN		42		6		false		            6      That's a bit of a job, but we'll get to work on it.				false

		1069						LN		42		7		false		            7                        HEARING EXAMINER:  I appreciate it.				false

		1070						LN		42		8		false		            8          I know this is a new procedure for everybody, and				false

		1071						LN		42		9		false		            9      if I'm coming off at all, I don't know, in a negative				false

		1072						LN		42		10		false		           10      connotation today, it's not intended.				false

		1073						LN		42		11		false		           11          I'm frankly just a bit exhausted after the week				false

		1074						LN		42		12		false		           12      that I've had, and I was looking forward to this at the				false

		1075						LN		42		13		false		           13      end of the week, and it's been great to have a good,				false

		1076						LN		42		14		false		           14      cordial planning conversation with everybody today, so I				false

		1077						LN		42		15		false		           15      just ask the grace to not read anything into any way				false

		1078						LN		42		16		false		           16      that I'm saying anything today.				false

		1079						LN		42		17		false		           17          I am not frustrated with any of you, but if you had				false

		1080						LN		42		18		false		           18      been in court today, you might understand that some of				false

		1081						LN		42		19		false		           19      the stuff carries over.				false

		1082						LN		42		20		false		           20          With that said, I'm just looking again at				false

		1083						LN		42		21		false		           21      Ms. Stavitsky's list here.				false

		1084						LN		42		22		false		           22          It sounds as though we need to address Ms. Ragsdel				false

		1085						LN		42		23		false		           23      as to how that fits in on Monday the 21 st, right,				false

		1086						LN		42		24		false		           24      Mr. McMahan?				false

		1087						LN		42		25		false		           25                        MR. MCMAHAN:  Yes.  Thank you.  That				false

		1088						PG		43		0		false		page 43				false

		1089						LN		43		1		false		            1      is correct.				false

		1090						LN		43		2		false		            2          We have shared that with the other parties.				false

		1091						LN		43		3		false		            3                        HEARING EXAMINER:  So do you think,				false

		1092						LN		43		4		false		            4      Ms. Voelckers, that with the amount of time estimates				false

		1093						LN		43		5		false		            5      that are there for an hour and a half for Scout to put				false

		1094						LN		43		6		false		            6      on Emily Ragsdel, you will still have all the time you				false

		1095						LN		43		7		false		            7      need for the cultural, historic, and archeological				false

		1096						LN		43		8		false		            8      resource impact testimony?				false

		1097						LN		43		9		false		            9                        MS. VOELCKERS:  I think, Your Honor,				false

		1098						LN		43		10		false		           10      yes, we will still have the time we need to finish				false

		1099						LN		43		11		false		           11      Yakama Nation's cultural impact testimony on the 21st.				false

		1100						LN		43		12		false		           12          I don't want to throw a further wrench into the				false

		1101						LN		43		13		false		           13      conversation, but I do want to let you know that I asked				false

		1102						LN		43		14		false		           14      my colleague, Ms. Houston, to step away from this				false

		1103						LN		43		15		false		           15      hearing to see if our wildlife biologists are available				false

		1104						LN		43		16		false		           16      the second week.				false

		1105						LN		43		17		false		           17          We had asked them to hold the first week, and so				false

		1106						LN		43		18		false		           18      unless she's able to confirm that quickly, my request is				false

		1107						LN		43		19		false		           19      that we still have the wildlife and habitat testimony on				false

		1108						LN		43		20		false		           20      the 15th and 16th, have the cultural and archaeological				false

		1109						LN		43		21		false		           21      resource impacts on the 21st, and then finish up with				false

		1110						LN		43		22		false		           22      the rest of the impacts.				false

		1111						LN		43		23		false		           23          I know I said earlier that I didn't have further				false

		1112						LN		43		24		false		           24      comment, but that's my further comment, is that				false

		1113						LN		43		25		false		           25      understanding now that we need to have Mr. Anderson				false

		1114						PG		44		0		false		page 44				false

		1115						LN		44		1		false		            1      (phonetic) and Mr. Gonzueles (phonetic) appear and adopt				false

		1116						LN		44		2		false		            2      their testimony, and I know that they are available on				false

		1117						LN		44		3		false		            3      the 15th and 16th, so my request is that we have the				false

		1118						LN		44		4		false		            4      wildlife on those days and then move forward with				false

		1119						LN		44		5		false		            5      Ms. Ragsdel and Yakama Nation's cultural, archeological				false

		1120						LN		44		6		false		            6      impact witnesses on the 21st.				false

		1121						LN		44		7		false		            7                        HEARING EXAMINER:  All right.  That				false

		1122						LN		44		8		false		            8      makes sense to me, and I think the parties can work				false

		1123						LN		44		9		false		            9      together based on what we've talked about today and a				false

		1124						LN		44		10		false		           10      little further refinement of the understanding of what				false

		1125						LN		44		11		false		           11      needs to be accomplished during the eight days of				false

		1126						LN		44		12		false		           12      hearing that we have.				false

		1127						LN		44		13		false		           13          I am just doing a quick math at the bottom of the				false

		1128						LN		44		14		false		           14      31 approximated hours and how much we just added to that				false

		1129						LN		44		15		false		           15      by the requirement of bringing in those witnesses that				false

		1130						LN		44		16		false		           16      weren't already listed.				false

		1131						LN		44		17		false		           17          If I do a rough math, and I hate to do it in				false

		1132						LN		44		18		false		           18      public, but if we have eight days-- if I went with six				false

		1133						LN		44		19		false		           19      hours on the record each day, between 9 and 4:30, which				false

		1134						LN		44		20		false		           20      is tight, that would be 48 hours of hearing time.				false

		1135						LN		44		21		false		           21          If we went with five hours per day, we're down to				false

		1136						LN		44		22		false		           22      40 hours, so that seems to be there's enough wiggle room				false

		1137						LN		44		23		false		           23      between 31 hours the parties were originally estimating				false

		1138						LN		44		24		false		           24      in total and perhaps even five hours per day on the				false

		1139						LN		44		25		false		           25      record for eight days gives us 40.				false

		1140						PG		45		0		false		page 45				false

		1141						LN		45		1		false		            1          Mr. McMahan, do you think we have enough time still				false

		1142						LN		45		2		false		            2      at eight days and a low estimate of five hours, with a				false

		1143						LN		45		3		false		            3      rough day of six hours-- and I realize we have to carve				false

		1144						LN		45		4		false		            4      out a half day on Wednesday the 16th now too, so that				false

		1145						LN		45		5		false		            5      would put us back down to 36 or 40 plus.				false

		1146						LN		45		6		false		            6          Mr. McMahan, with that thought, do you think that				false

		1147						LN		45		7		false		            7      this witness list might grow beyond 36 hours?				false

		1148						LN		45		8		false		            8                        MR. MCMAHAN:  I'm going to trust your				false

		1149						LN		45		9		false		            9      math.				false

		1150						LN		45		10		false		           10          I don't think so, but who knows?				false

		1151						LN		45		11		false		           11          I feel pretty secure in the list that we put				false

		1152						LN		45		12		false		           12      together and in general estimates, so yeah, I'm				false

		1153						LN		45		13		false		           13      comfortable with that.				false

		1154						LN		45		14		false		           14                         HEARING EXAMINER:  Any other party				false

		1155						LN		45		15		false		           15      think that, based on the discussions today, we can't				false

		1156						LN		45		16		false		           16      still accomplish what everybody intends in the hours I'm				false

		1157						LN		45		17		false		           17      estimating of the eight-- seven and a half days we have?				false

		1158						LN		45		18		false		           18          Ms. Foster?				false

		1159						LN		45		19		false		           19                        MS. FOSTER:  Thank you, Your Honor.				false

		1160						LN		45		20		false		           20          No, I think the time estimate is fine.				false

		1161						LN		45		21		false		           21          I think I still would like to note though that				false

		1162						LN		45		22		false		           22      Benton County did anticipate to cross-examine Leslie				false

		1163						LN		45		23		false		           23      Mclain (phonetic) under-- on the days that we discuss				false

		1164						LN		45		24		false		           24      site restoration and decommissioning, so that, in				false

		1165						LN		45		25		false		           25      theory, could take some time out of the land use topic,				false

		1166						PG		46		0		false		page 46				false

		1167						LN		46		1		false		            1      but that's another discussion that we have been having				false

		1168						LN		46		2		false		            2      with Scout back and forth.  I just wanted to note that.				false

		1169						LN		46		3		false		            3                        HEARING EXAMINER:  Okay.  Understood.				false

		1170						LN		46		4		false		            4          Ms. Reyneveld, any concerns about the timing that				false

		1171						LN		46		5		false		            5      we've got here?				false

		1172						LN		46		6		false		            6                        MS. REYNEVELD:  No, I don't have				false

		1173						LN		46		7		false		            7      concerns.  Thank you, Judge.				false

		1174						LN		46		8		false		            8                        HEARING EXAMINER:  And I know that				false

		1175						LN		46		9		false		            9      you have some other plans next week, and we've, by				false

		1176						LN		46		10		false		           10      splicing off the hearing days, helped out with those				false

		1177						LN		46		11		false		           11      concerns.				false

		1178						LN		46		12		false		           12          Are you going to be available or intending to				false

		1179						LN		46		13		false		           13      participate in the final prehearing conference when we				false

		1180						LN		46		14		false		           14      nail down the schedule even a little further?				false

		1181						LN		46		15		false		           15                        MS. REYNEVELD:  Yes, I will be				false

		1182						LN		46		16		false		           16      planning to participate.				false

		1183						LN		46		17		false		           17          Again, I appreciate the accommodations from				false

		1184						LN		46		18		false		           18      yourself and the parties.				false

		1185						LN		46		19		false		           19                        HEARING EXAMINER:  It was a joint				false

		1186						LN		46		20		false		           20      motion, was easy to approve.				false

		1187						LN		46		21		false		           21                        MS. REYNEVELD:  Thank you.				false

		1188						LN		46		22		false		           22                        HEARING EXAMINER:  By the time you				false

		1189						LN		46		23		false		           23      get back, you'll say, "Mahalo," right?				false

		1190						LN		46		24		false		           24                        MS. REYNEVELD:  I will.  That's how				false

		1191						LN		46		25		false		           25      I'll start the hearing.				false

		1192						PG		47		0		false		page 47				false

		1193						LN		47		1		false		            1                        HEARING EXAMINER:  Excellent.				false

		1194						LN		47		2		false		            2          All right.  Let me turn then to Ms. Voelckers.				false

		1195						LN		47		3		false		            3          Any other thoughts or concerns about the timing,				false

		1196						LN		47		4		false		            4      assuming again the adjustment on the individual witness				false

		1197						LN		47		5		false		            5      days?				false

		1198						LN		47		6		false		            6                        MS. VOELCKERS:  Thank you, Your				false

		1199						LN		47		7		false		            7      Honor.				false

		1200						LN		47		8		false		            8           The only other concern I have or just want to state				false

		1201						LN		47		9		false		            9      is that if-- I'm concerned that the 23rd is going to be				false

		1202						LN		47		10		false		           10      a really long day for everyone, but especially for our				false

		1203						LN		47		11		false		           11      council, so I propose that if things are moving along				false

		1204						LN		47		12		false		           12      well, in terms of timing, that the group would consider				false

		1205						LN		47		13		false		           13      whether or not we should make the 23rd a shorter day				false

		1206						LN		47		14		false		           14      than a full day, to give everyone a chance to have that				false

		1207						LN		47		15		false		           15      break before the public hearing.				false

		1208						LN		47		16		false		           16          I think we've all discussed, I think, as a group,				false

		1209						LN		47		17		false		           17      that we are trying to be as conservative as possible				false

		1210						LN		47		18		false		           18      with these estimates, and certainly there might be some				false

		1211						LN		47		19		false		           19      overlap in questions where some of us wouldn't take the				false

		1212						LN		47		20		false		           20      time that we had planned to take.				false

		1213						LN		47		21		false		           21          I'm just wanting to say that feels like it's going				false

		1214						LN		47		22		false		           22      to be a really long day, even though it's a couple weeks				false

		1215						LN		47		23		false		           23      away, and a long week, so this is my pitch that we try				false

		1216						LN		47		24		false		           24      to build in flexibility, if we can.				false

		1217						LN		47		25		false		           25                        HEARING EXAMINER:  We will.				false

		1218						PG		48		0		false		page 48				false

		1219						LN		48		1		false		            1          If I had my camera on, I would say that you were				false

		1220						LN		48		2		false		            2      reading my notes, but that was my next thing after I was				false

		1221						LN		48		3		false		            3      going to ask Mr. Aramburu about the timing, so thank you				false

		1222						LN		48		4		false		            4      for thinking like a judge on that and trying to have				false

		1223						LN		48		5		false		            5      some merciful time for not only the council but for all				false

		1224						LN		48		6		false		            6      of us to get a break before the evening on August 23rd.				false

		1225						LN		48		7		false		            7          I appreciate that, and I think that's a great thing				false

		1226						LN		48		8		false		            8      to try to build in, or at least if we can eliminate the				false

		1227						LN		48		9		false		            9      afternoon session on the 23rd, everybody can get a				false

		1228						LN		48		10		false		           10      little bit of rest and respite.				false

		1229						LN		48		11		false		           11          We'll need it by then.				false

		1230						LN		48		12		false		           12          If not, at least try to cut things off maybe at				false

		1231						LN		48		13		false		           13      3:00 so folks can get out and have some sustenance				false

		1232						LN		48		14		false		           14      before what could be a longer public comment hearing				false

		1233						LN		48		15		false		           15      than is already anticipated.				false

		1234						LN		48		16		false		           16          Mr. Aramburu, anything else on the schedule on the				false

		1235						LN		48		17		false		           17      estimate time of 31 hours and maybe cutting four hours				false

		1236						LN		48		18		false		           18      off again on the 23rd now and still getting it all done?				false

		1237						LN		48		19		false		           19                        MR. ARAMBURU:  I guess I do have some				false

		1238						LN		48		20		false		           20      concerns principally, I think, due to the idea that a				false

		1239						LN		48		21		false		           21      number of our witnesses, in particular, will need to				false

		1240						LN		48		22		false		           22      appear and essentially adopt their testimony.				false

		1241						LN		48		23		false		           23          We do have, for example, I think it's three				false

		1242						LN		48		24		false		           24      economic impact property value witnesses that were not				false

		1243						LN		48		25		false		           25      identified for cross-examination.				false

		1244						PG		49		0		false		page 49				false

		1245						LN		49		1		false		            1          They have substantive testimony.				false

		1246						LN		49		2		false		            2          I am more than happy to arrange for them to come,				false

		1247						LN		49		3		false		            3      but I think as you approach the council, they should				false

		1248						LN		49		4		false		            4      be-- I don't want to put it quite this way, but reminded				false

		1249						LN		49		5		false		            5      that, for example, Ms. Sanders' testimony, that we				false

		1250						LN		49		6		false		            6      provided, which is regarding economic impact, the				false

		1251						LN		49		7		false		            7      applicant has chosen not to cross-examine on that				false

		1252						LN		49		8		false		            8      subject matter, but the council members will need to				false

		1253						LN		49		9		false		            9      understand that that's testimony that they will need to				false

		1254						LN		49		10		false		           10      read, even though the witness may do nothing other than				false

		1255						LN		49		11		false		           11      come up and testify that this is their testimony and				false

		1256						LN		49		12		false		           12      open for any questions.				false

		1257						LN		49		13		false		           13          I think that in that regard there's also some-- the				false

		1258						LN		49		14		false		           14      Benton County fire chief has provided testimony here,				false

		1259						LN		49		15		false		           15      and there's no indication that he is a person that would				false

		1260						LN		49		16		false		           16      be cross-examined.				false

		1261						LN		49		17		false		           17          There are a number of people that fall into that				false

		1262						LN		49		18		false		           18      category that are not strictly residents.				false

		1263						LN		49		19		false		           19          I am anticipating some back and forth time issues				false

		1264						LN		49		20		false		           20      there, so I have not thought closely about it, but I do				false

		1265						LN		49		21		false		           21      want to kind of reserve on that as we try to fit in all				false

		1266						LN		49		22		false		           22      these people.				false

		1267						LN		49		23		false		           23                        HEARING EXAMINER:  No, those are all				false

		1268						LN		49		24		false		           24      good concerns, and of course the council members will be				false

		1269						LN		49		25		false		           25      expected to have read testimony ahead of each witness,				false

		1270						PG		50		0		false		page 50				false

		1271						LN		50		1		false		            1      and, again, that letter that I have etched out to the				false

		1272						LN		50		2		false		            2      council members, looking at-- yeah, one of the things				false

		1273						LN		50		3		false		            3      that's on that list is to understand that process of				false

		1274						LN		50		4		false		            4      reading all the testimony in advance and particularly				false

		1275						LN		50		5		false		            5      reviewing the night before each of the witnesses that				false

		1276						LN		50		6		false		            6      they will be hearing and have a chance to cross-examine				false

		1277						LN		50		7		false		            7      the next day.				false

		1278						LN		50		8		false		            8          That's well taken, Mr. Aramburu, and certainly in				false

		1279						LN		50		9		false		            9      the recommendation letter.				false

		1280						LN		50		10		false		           10          You should have a copy of that letter again on				false

		1281						LN		50		11		false		           11      Monday morning to, as I promised, give me any further				false

		1282						LN		50		12		false		           12      input in case you think I've left out for the council				false

		1283						LN		50		13		false		           13      members that-- they should receive this like the middle				false

		1284						LN		50		14		false		           14      of next week, I'm hoping.				false

		1285						LN		50		15		false		           15          If I get it to you Monday, we'll have your				false

		1286						LN		50		16		false		           16      responses by Tuesday and any edits.				false

		1287						LN		50		17		false		           17          I will send it to you in the form of a Word				false

		1288						LN		50		18		false		           18      document, so if it's easy for you to just resubmit it				false

		1289						LN		50		19		false		           19      and say, "This is our party's edits"-- again, I don't				false

		1290						LN		50		20		false		           20      want track changes that say I've made a grammatical				false

		1291						LN		50		21		false		           21      error.				false

		1292						LN		50		22		false		           22          I'm looking for like comment boxes that would say,				false

		1293						LN		50		23		false		           23      "Hey, judge, can you add this in," and we'll go from				false

		1294						LN		50		24		false		           24      there.				false

		1295						LN		50		25		false		           25          EFSEC staff is pretty good at making sure that I				false

		1296						PG		51		0		false		page 51				false

		1297						LN		51		1		false		            1      don't have any grammatical things, but once they take a				false

		1298						LN		51		2		false		            2      look at it on Monday morning, we'll get it shipped out				false

		1299						LN		51		3		false		            3      to you and look for your comments and say, "Oh, judge,				false

		1300						LN		51		4		false		            4      what about this?  This would be an important thing for a				false

		1301						LN		51		5		false		            5      council member to know," especially if all of their				false

		1302						LN		51		6		false		            6      first experience, like some of you, being in an				false

		1303						LN		51		7		false		            7      adjudicative hearing of this magnitude, let alone just				false

		1304						LN		51		8		false		            8      any EFSEC hearing-- so thanks, Mr. Aramburu, those are				false

		1305						LN		51		9		false		            9      good points, and I would expect that they might have				false

		1306						LN		51		10		false		           10      some questions for those members, like the fire chief,				false

		1307						LN		51		11		false		           11      or on the economic impact, even if nobody else does.				false

		1308						LN		51		12		false		           12          Those are matters of concern that I think have come				false

		1309						LN		51		13		false		           13      up, not in this case but just in other questions and				false

		1310						LN		51		14		false		           14      comments I've heard council members say at monthly				false

		1311						LN		51		15		false		           15      meetings, and so I know that they're not afraid to ask a				false

		1312						LN		51		16		false		           16      question in general, and in this adjudication it should				false

		1313						LN		51		17		false		           17      be a little more focused.				false

		1314						LN		51		18		false		           18          All right.  What I think we'll do is ask that the				false

		1315						LN		51		19		false		           19      parties go back and take this joint comprehensive				false

		1316						LN		51		20		false		           20      witness list, and I appreciate all of the timing here,				false

		1317						LN		51		21		false		           21      if we can now build it into a general schedule that has				false

		1318						LN		51		22		false		           22      times that we might anticipate each witness on top of				false

		1319						LN		51		23		false		           23      just their estimates for cross-exam, so we might know				false

		1320						LN		51		24		false		           24      where a break should be taken.				false

		1321						LN		51		25		false		           25          I am looking, for instance, at just the first day				false

		1322						PG		52		0		false		page 52				false

		1323						LN		52		1		false		            1      with Ms. Mclain, Mr. Went (phonetic), and Ms. Cook.				false

		1324						LN		52		2		false		            2          If we can give them a general time-- it looks like				false

		1325						LN		52		3		false		            3      Ms. Mclain will take up most of the morning and some of				false

		1326						LN		52		4		false		            4      the afternoon, depending on when the lunch break is.				false

		1327						LN		52		5		false		            5          I think we talked about an 8:30 a.m. housekeeping				false

		1328						LN		52		6		false		            6      session that we won't need every day, but then going to				false

		1329						LN		52		7		false		            7      9:00 a.m. to 4, and some days stretching that out to				false

		1330						LN		52		8		false		            8      4:30.				false

		1331						LN		52		9		false		            9          If we target a lunch break somewhere in the noon				false

		1332						LN		52		10		false		           10      hour, I would imagine that Ms. Mclain would then be 9 to				false

		1333						LN		52		11		false		           11      noon and with the remaining one and three-quarters hours				false

		1334						LN		52		12		false		           12      would be, say, 1 to 2:30.				false

		1335						LN		52		13		false		           13          That makes it hard to get Mr. Went and Ms. Cook in				false

		1336						LN		52		14		false		           14      on that land use consistency.  That's why you've asked				false

		1337						LN		52		15		false		           15      for a day and a half, so it might be that Ms. Cook is				false

		1338						LN		52		16		false		           16      scheduled on the second day, and we leave Mr. Went				false

		1339						LN		52		17		false		           17      perhaps from 2:30 to 4 with a provision that he be				false

		1340						LN		52		18		false		           18      available if we need him the next morning.				false

		1341						LN		52		19		false		           19          Mr. McMahan, does that make sense what I'm				false

		1342						LN		52		20		false		           20      suggesting, that you give me basic time estimates?				false

		1343						LN		52		21		false		           21          So just in case Ms. Mclain is only available in the				false

		1344						LN		52		22		false		           22      afternoon that day, that makes it harder, but if she's				false

		1345						LN		52		23		false		           23      available in the morning and only on that day-- not				false

		1346						LN		52		24		false		           24      Ms. Mclain, but the other one I am thinking of for next				false

		1347						LN		52		25		false		           25      week.				false

		1348						PG		53		0		false		page 53				false

		1349						LN		53		1		false		            1          But you get the general idea, Mr. McMahan, of what				false

		1350						LN		53		2		false		            2      I'm asking to be put together for the next version of				false

		1351						LN		53		3		false		            3      this?				false

		1352						LN		53		4		false		            4                        MR. MCMAHAN:  Yes, thank you, and				false

		1353						LN		53		5		false		            5      Ms. Schimelpfenig moments ago just volunteered to do				false

		1354						LN		53		6		false		            6      that, take first shot at it and circulate.				false

		1355						LN		53		7		false		            7                        HEARING EXAMINER:  Based on the other				false

		1356						LN		53		8		false		            8      questions of where these other witnesses that weren't in				false

		1357						LN		53		9		false		            9      the original estimates might be, I don't know if the				false

		1358						LN		53		10		false		           10      parties want to propose a spot on the schedule, if it's				false

		1359						LN		53		11		false		           11      not first thing in the morning or otherwise, that a				false

		1360						LN		53		12		false		           12      group of witnesses-- maybe a half hour time slot for				false

		1361						LN		53		13		false		           13      taking adoption of testimony of, call it, uncontested				false

		1362						LN		53		14		false		           14      witnesses by the parties, but making them available to				false

		1363						LN		53		15		false		           15      the council.  That might be another block of time that				false

		1364						LN		53		16		false		           16      Ms. Schimelpfenig could work on with the parties to say				false

		1365						LN		53		17		false		           17      what day is best.				false

		1366						LN		53		18		false		           18          Even if it's kind of off topic, because folks are				false

		1367						LN		53		19		false		           19      not available as Mr. Aramburu had said, let's have some				false

		1368						LN		53		20		false		           20      latitude on saying, "This topic would be taken up on day				false

		1369						LN		53		21		false		           21      four or day six," whatever it is, "But this witness, who				false

		1370						LN		53		22		false		           22      no one else anticipated cross-examining is here today				false

		1371						LN		53		23		false		           23      for the council to ask any questions as they adopt their				false

		1372						LN		53		24		false		           24      testimony."				false

		1373						LN		53		25		false		           25          I think that would be fine.				false

		1374						PG		54		0		false		page 54				false

		1375						LN		54		1		false		            1          If they don't have any questions, it's a quick on				false

		1376						LN		54		2		false		            2      and off.  If they do have questions, they'll have				false

		1377						LN		54		3		false		            3      notice, "This was the witness on the schedule today,				false

		1378						LN		54		4		false		            4      even though it's slightly off topic from today's topic,"				false

		1379						LN		54		5		false		            5      but we go from there.				false

		1380						LN		54		6		false		            6          All right.  I don't have a lot more for today's				false

		1381						LN		54		7		false		            7      agenda, other than picking up where we left off last				false

		1382						LN		54		8		false		            8      Tuesday on the scheduling question.				false

		1383						LN		54		9		false		            9          If there were other topics that I said were going				false

		1384						LN		54		10		false		           10      to be today last Tuesday, I want to go around the room				false

		1385						LN		54		11		false		           11      and see if there's something that I told the party I				false

		1386						LN		54		12		false		           12      would take up that I'm overlooking today.				false

		1387						LN		54		13		false		           13          Otherwise, we may be done by 4:30.				false

		1388						LN		54		14		false		           14          Mr. McMahan, anything else the applicant wants me				false

		1389						LN		54		15		false		           15      to cover today?				false

		1390						LN		54		16		false		           16                        MR. MCMAHAN:  No, Your Honor.  Thank				false

		1391						LN		54		17		false		           17      you.				false

		1392						LN		54		18		false		           18                        HEARING EXAMINER:  Ms. Foster,				false

		1393						LN		54		19		false		           19      anything else from the County?				false

		1394						LN		54		20		false		           20                        MS. FOSTER:  Not necessarily a topic,				false

		1395						LN		54		21		false		           21      Your Honor, but I do think I want to ask one clarifying				false

		1396						LN		54		22		false		           22      question.				false

		1397						LN		54		23		false		           23          It seems as though the applicant has acknowledged				false

		1398						LN		54		24		false		           24      that there won't be live testimony and that it will just				false

		1399						LN		54		25		false		           25      be cross-examination and direct testimony-- I'm sorry,				false

		1400						PG		55		0		false		page 55				false

		1401						LN		55		1		false		            1      and redirect testimony, so I think if I'm correct, that				false

		1402						LN		55		2		false		            2      means, for example, for Ms. Mclain, that one hour				false

		1403						LN		55		3		false		            3      estimate from Scout, we can remove that from the time				false

		1404						LN		55		4		false		            4      estimate.				false

		1405						LN		55		5		false		            5          I just want to clarify that point.				false

		1406						LN		55		6		false		            6                        HEARING EXAMINER:  Mr. McMahan, can				false

		1407						LN		55		7		false		            7      you respond to that?				false

		1408						LN		55		8		false		            8                        MR. MCMAHAN:  Maybe.				false

		1409						LN		55		9		false		            9          I mean, we will-- Ms. Mclain will, of course, be				false

		1410						LN		55		10		false		           10      sworn in and will then be open and available to any				false

		1411						LN		55		11		false		           11      questioning from the parties.				false

		1412						LN		55		12		false		           12          We built in one hour just for redirect, frankly,				false

		1413						LN		55		13		false		           13      just to have kind of a good time count here.				false

		1414						LN		55		14		false		           14                        HEARING EXAMINER:  And I'm looking at				false

		1415						LN		55		15		false		           15      the footnote, Roman Numeral little one, that comes on a				false

		1416						LN		55		16		false		           16      couple of those witnesses, including Ms. Mclain, and I				false

		1417						LN		55		17		false		           17      think that's what Ms. Foster is asking about.				false

		1418						LN		55		18		false		           18           "Scout may offer additional live testimony from				false

		1419						LN		55		19		false		           19      four of your witnesses to respond to points."				false

		1420						LN		55		20		false		           20                        MR. MCMAHAN:  Yeah.  So first of all				false

		1421						LN		55		21		false		           21      I want to be clear that we are not suggesting				false

		1422						LN		55		22		false		           22      supplemental testimony on the original direct testimony				false

		1423						LN		55		23		false		           23      for witnesses who were sworn in, you know, at the				false

		1424						LN		55		24		false		           24      beginning of this process.				false

		1425						LN		55		25		false		           25          But the intention is just to make sure, as I say,				false

		1426						PG		56		0		false		page 56				false

		1427						LN		56		1		false		            1      from a timing standpoint, that we're able to build into				false

		1428						LN		56		2		false		            2      the schedule a time for us to redirect, for example, on				false

		1429						LN		56		3		false		            3      Ms. Mclain, because she's going to be facing some				false

		1430						LN		56		4		false		            4      considerable cross-examination, and I anticipate some				false

		1431						LN		56		5		false		            5      redirect.				false

		1432						LN		56		6		false		            6                        HEARING EXAMINER:  All right.  And				false

		1433						LN		56		7		false		            7      that makes sense, so long as it's within the scope of				false

		1434						LN		56		8		false		            8      the original testimony and within the scope of cross--				false

		1435						LN		56		9		false		            9                        MR. MCMAHAN:  Yes.				false

		1436						LN		56		10		false		           10                        HEARING EXAMINER:  You have been in				false

		1437						LN		56		11		false		           11      litigation long enough to know that rule.				false

		1438						LN		56		12		false		           12                        MR. MCMAHAN:  Yes.				false

		1439						LN		56		13		false		           13                        HEARING EXAMINER:  And I think				false

		1440						LN		56		14		false		           14      Mr. Aramburu would quickly tell us that any of this				false

		1441						LN		56		15		false		           15      attempt to expand the record on the day of the hearing				false

		1442						LN		56		16		false		           16      is going to be objected to, and he can expect a				false

		1443						LN		56		17		false		           17      favorable ruling on that.  We have enough to cover.				false

		1444						LN		56		18		false		           18          I think the only other question is that				false

		1445						LN		56		19		false		           19      supplemental testimony from Mr. Kobus based on what is				false

		1446						LN		56		20		false		           20      there in the deposition.				false

		1447						LN		56		21		false		           21          And it's within the scope, I think, that you have				false

		1448						LN		56		22		false		           22      mentioned today about the battery energy storage issues				false

		1449						LN		56		23		false		           23      and the other water resources questions.				false

		1450						LN		56		24		false		           24          Is that correct, Mr. McMahan?				false

		1451						LN		56		25		false		           25                        MR. MCMAHAN:  Correct.				false

		1452						PG		57		0		false		page 57				false

		1453						LN		57		1		false		            1                        HEARING EXAMINER:  All right.  I am				false

		1454						LN		57		2		false		            2      looking back down the list to see where--				false

		1455						LN		57		3		false		            3                        MS. VOELCKERS:  Your Honor, this is				false

		1456						LN		57		4		false		            4      Shona Voelckers, if I could ask one more clarifying				false

		1457						LN		57		5		false		            5      question about Ms. Mclain's testimony.				false

		1458						LN		57		6		false		            6                        HEARING EXAMINER:  Yes.				false

		1459						LN		57		7		false		            7                        MS. VOELCKERS:  Thank you.  I have				false

		1460						LN		57		8		false		            8      also been drafting up a new list, so I'm happy to				false

		1461						LN		57		9		false		            9      circulate that as well from my notes.				false

		1462						LN		57		10		false		           10          To that end, I think it would be helpful to clarify				false

		1463						LN		57		11		false		           11      if there are any concerns with Benton County's request				false

		1464						LN		57		12		false		           12      to call Ms. Mclain later in the hearing.  I think that's				false

		1465						LN		57		13		false		           13      also going to lead to less time on that first day				false

		1466						LN		57		14		false		           14      because Benton County, and that's under another footnote				false

		1467						LN		57		15		false		           15      there, Footnote No. 2, intends to cross-examine her on				false

		1468						LN		57		16		false		           16      site restoration and decommissioning, but that was not				false

		1469						LN		57		17		false		           17      included down in the list itself.				false

		1470						LN		57		18		false		           18          We would just like to clarify that part as well, in				false

		1471						LN		57		19		false		           19      terms of timing, if we really need 4.75 hours for				false

		1472						LN		57		20		false		           20      Ms. Mclain that first day or if some of that should be				false

		1473						LN		57		21		false		           21      reserved for later testimony on site restoration and				false

		1474						LN		57		22		false		           22      decommissioning.				false

		1475						LN		57		23		false		           23                         HEARING EXAMINER:  I agree,				false

		1476						LN		57		24		false		           24      Ms. Voelckers, that I only see her name listed on that				false

		1477						LN		57		25		false		           25      comprehensive exhibit list on that land use consistency				false

		1478						PG		58		0		false		page 58				false

		1479						LN		58		1		false		            1      topic and on that particular day that we are talking				false

		1480						LN		58		2		false		            2      about.				false

		1481						LN		58		3		false		            3          It sounds, from Footnote, at the end, No. 2, her				false

		1482						LN		58		4		false		            4      name should appear twice on the list, once for the land				false

		1483						LN		58		5		false		            5      use topic and once for those other items that Benton				false

		1484						LN		58		6		false		            6      County wants to cross-examine on.				false

		1485						LN		58		7		false		            7          Mr. McMahan, is it possible that she be available				false

		1486						LN		58		8		false		            8      on multiple days of the hearing, given that concern?				false

		1487						LN		58		9		false		            9                        MR. MCMAHAN:  I will be meeting with				false

		1488						LN		58		10		false		           10      her Monday at noon, and I will talk about that with her.				false

		1489						LN		58		11		false		           11          Yeah, I mean, we were just trying to follow the				false

		1490						LN		58		12		false		           12      list that Your Honor had created, and there weren't				false

		1491						LN		58		13		false		           13      witnesses that really showed up specifically as to site				false

		1492						LN		58		14		false		           14      restoration and decommissioning, and there is some				false

		1493						LN		58		15		false		           15      testimony from her on those topics, and I think there				false

		1494						LN		58		16		false		           16      was some limited response from Mr. Went, but-- and it is				false

		1495						LN		58		17		false		           17      limited, but we will make her available.  I'm sure she				false

		1496						LN		58		18		false		           18      will be happy about that.				false

		1497						LN		58		19		false		           19                        HEARING EXAMINER:  Well, she will get				false

		1498						LN		58		20		false		           20      to see our bright shining faces twice, and maybe she				false

		1499						LN		58		21		false		           21      will figure out if one of my ties is something she				false

		1500						LN		58		22		false		           22      likes.  Who knows?				false

		1501						LN		58		23		false		           23                        MR. MCMAHAN:  I will take it up with				false

		1502						LN		58		24		false		           24      her.				false

		1503						LN		58		25		false		           25                        HEARING EXAMINER:  Okay.  I just				false

		1504						PG		59		0		false		page 59				false

		1505						LN		59		1		false		            1      think that that makes perfect sense from the County's				false

		1506						LN		59		2		false		            2      perspective and what Ms. Voelckers is saying, so it				false

		1507						LN		59		3		false		            3      could free up some time there, but it will shift it				false

		1508						LN		59		4		false		            4      around to another day.				false

		1509						LN		59		5		false		            5          Again, keeping in mind that we are going to try to				false

		1510						LN		59		6		false		            6      take Wednesday, August 23rd, as a lighter day in the				false

		1511						LN		59		7		false		            7      afternoon, that would be perfect.				false

		1512						LN		59		8		false		            8          All right.  Ms. Voelckers, let me come back to you				false

		1513						LN		59		9		false		            9      and see if there are any other topics, besides what you				false

		1514						LN		59		10		false		           10      just brought up, that you wanted to have addressed				false

		1515						LN		59		11		false		           11      today.				false

		1516						LN		59		12		false		           12                        MS. VOELCKERS:  Thank you, Your				false

		1517						LN		59		13		false		           13      Honor.				false

		1518						LN		59		14		false		           14          I don't have anything else that-- for the hearing				false

		1519						LN		59		15		false		           15      today.				false

		1520						LN		59		16		false		           16          I think the rest of my follow-up can be with the				false

		1521						LN		59		17		false		           17      rest of the parties in terms of circulating this updated				false

		1522						LN		59		18		false		           18      list and working out the finer points on it.				false

		1523						LN		59		19		false		           19                        HEARING EXAMINER:  Great.				false

		1524						LN		59		20		false		           20          Ms. Reyneveld, any other topics that you needed				false

		1525						LN		59		21		false		           21      brought up today?				false

		1526						LN		59		22		false		           22                        MS. REYNEVELD:  I think I mentioned				false

		1527						LN		59		23		false		           23      at our last conference that our expert, Mr. McGyver				false

		1528						LN		59		24		false		           24      (phonetic), might want to clarify his responses to a few				false

		1529						LN		59		25		false		           25      questions in response to the deposition of Mr. Watson,				false

		1530						PG		60		0		false		page 60				false

		1531						LN		60		1		false		            1      and it's my understanding that if he is going to				false

		1532						LN		60		2		false		            2      supplement, it would be a brief supplement, but that you				false

		1533						LN		60		3		false		            3      would like a motion for leave for that or what is the				false

		1534						LN		60		4		false		            4      specific procedure?				false

		1535						LN		60		5		false		            5                        HEARING EXAMINER:  On that question,				false

		1536						LN		60		6		false		            6      why don't you check what it is he's responding to and				false

		1537						LN		60		7		false		            7      which parties took that deposition, because, again, I				false

		1538						LN		60		8		false		            8      haven't seen that deposition, and check with them if				false

		1539						LN		60		9		false		            9      they have real concerns about him, whatever it is you				false

		1540						LN		60		10		false		           10      think he needs to supplement, and if not, we can do it				false

		1541						LN		60		11		false		           11      one of two ways:				false

		1542						LN		60		12		false		           12          We can do it by stipulation on the record if all				false

		1543						LN		60		13		false		           13      parties say, "We anticipate Mr. McGyver needs to clarify				false

		1544						LN		60		14		false		           14      X or Y."				false

		1545						LN		60		15		false		           15          We can do that and talk about it next week and try				false

		1546						LN		60		16		false		           16      to avoid you having to file a motion.				false

		1547						LN		60		17		false		           17          If it's something that we need a "He's going to be				false

		1548						LN		60		18		false		           18      reading from a script or something that comes in," then				false

		1549						LN		60		19		false		           19      I would anticipate that you would want to see if you can				false

		1550						LN		60		20		false		           20      get an agreed order, just like we talked about for some				false

		1551						LN		60		21		false		           21      of the other potential supplements.				false

		1552						LN		60		22		false		           22                        MS. REYNEVELD:  Okay.  That makes				false

		1553						LN		60		23		false		           23      sense.				false

		1554						LN		60		24		false		           24          I can confer with Yakama Nation and the other				false

		1555						LN		60		25		false		           25      parties, and I'll come kind of prepared to discuss at				false

		1556						PG		61		0		false		page 61				false

		1557						LN		61		1		false		            1      our next prehearing conference.				false

		1558						LN		61		2		false		            2                        HEARING EXAMINER:  And I think the				false

		1559						LN		61		3		false		            3      other thing to build into the schedule, much as Scout				false

		1560						LN		61		4		false		            4      Clean Energy had some time for Ms. Mclain, maybe,				false

		1561						LN		61		5		false		            5      depending on how much time you think Mr. McGyver is				false

		1562						LN		61		6		false		            6      going to need for supplementing-- if it's ten minutes,				false

		1563						LN		61		7		false		            7      that is one thing, if it's an hour, it's something else				false

		1564						LN		61		8		false		            8      that should be listed on the right-hand side there with				false

		1565						LN		61		9		false		            9      a time estimate or see if you need to do that redirect				false

		1566						LN		61		10		false		           10      that Mr. McMahan is suggesting so he could clarify				false

		1567						LN		61		11		false		           11      things.				false

		1568						LN		61		12		false		           12                        MS. REYNEVELD:  Okay.				false

		1569						LN		61		13		false		           13          It was my understanding from our last conference,				false

		1570						LN		61		14		false		           14      Judge, that you preferred me to supplement the record				false

		1571						LN		61		15		false		           15      through a written supplement.				false

		1572						LN		61		16		false		           16          Do you-- are you now preferring that Mr. McGyver				false

		1573						LN		61		17		false		           17      supplement verbally?				false

		1574						LN		61		18		false		           18                        HEARING EXAMINER:  No.  I am				false

		1575						LN		61		19		false		           19      responding to what you said.				false

		1576						LN		61		20		false		           20          He has pre-filed testimony, but then you said he				false

		1577						LN		61		21		false		           21      would be responding to clarifications from a deposition,				false

		1578						LN		61		22		false		           22      and that deposition, again, is not in the record, so I				false

		1579						LN		61		23		false		           23      guess I was interpreting that he would be responding to				false

		1580						LN		61		24		false		           24      cross-examination questions based on his deposition, and				false

		1581						LN		61		25		false		           25      then you would have to then supplement and clarify.				false

		1582						PG		62		0		false		page 62				false

		1583						LN		62		1		false		            1          If he has supplemental testimony that wasn't				false

		1584						LN		62		2		false		            2      included in what he pre-filed, then it should be in				false

		1585						LN		62		3		false		            3      writing, and, again, depending on what it is, the Yakama				false

		1586						LN		62		4		false		            4      Nation and the other parties may stipulate that it's				false

		1587						LN		62		5		false		            5      agreed that that's a logical supplement so that we have				false

		1588						LN		62		6		false		            6      the best possible record, similar to what Mr. McMahan				false

		1589						LN		62		7		false		            7      was representing about the evolving battery energy				false

		1590						LN		62		8		false		            8      storage, perhaps after the deposition and the pre-filed				false

		1591						LN		62		9		false		            9      testimony, there's new and better information-- if it's				false

		1592						LN		62		10		false		           10      in that manner, I'm guessing it will be generally				false

		1593						LN		62		11		false		           11      agreed.				false

		1594						LN		62		12		false		           12          Ms. Voelckers, with that description, it sounds				false

		1595						LN		62		13		false		           13      like you're the party that took the deposition, is what				false

		1596						LN		62		14		false		           14      Ms. Reyneveld is asking for something that might be				false

		1597						LN		62		15		false		           15      another agreed order?				false

		1598						LN		62		16		false		           16                        MS. VOELCKERS:  Thank you, Your				false

		1599						LN		62		17		false		           17      Honor.				false

		1600						LN		62		18		false		           18          Yes, and actually our preference would be for this				false

		1601						LN		62		19		false		           19      to happen before the prehearing briefs are due because I				false

		1602						LN		62		20		false		           20      understand it to be a change to what's already been				false

		1603						LN		62		21		false		           21      filed, and it shows that we're all referencing the most				false

		1604						LN		62		22		false		           22      accurate testimony.				false

		1605						LN		62		23		false		           23          Our preference is that we would just work with				false

		1606						LN		62		24		false		           24      Ms. Reyneveld and the other parties for a stipulated				false

		1607						LN		62		25		false		           25      supplemental testimony that comes in writing early next				false

		1608						PG		63		0		false		page 63				false

		1609						LN		63		1		false		            1      week so we can all have it and also so that we don't				false

		1610						LN		63		2		false		            2      need to spend unnecessary time going over it in the				false

		1611						LN		63		3		false		            3      hearing itself.				false

		1612						LN		63		4		false		            4                        HEARING EXAMINER:  All right.  So				false

		1613						LN		63		5		false		            5      Ms. Reyneveld, it sounds like you have a potential				false

		1614						LN		63		6		false		            6      solution that's less burdensome than filing something				false

		1615						LN		63		7		false		            7      for the judge, wait for other parties to respond, and				false

		1616						LN		63		8		false		            8      then get an order.				false

		1617						LN		63		9		false		            9          Does that work for you?				false

		1618						LN		63		10		false		           10                        MS. REYNEVELD:  Yes, it does.				false

		1619						LN		63		11		false		           11          Thank you.				false

		1620						LN		63		12		false		           12                        HEARING EXAMINER:  All right.  Sounds				false

		1621						LN		63		13		false		           13      like with everybody so far there is no additional				false

		1622						LN		63		14		false		           14      topics.				false

		1623						LN		63		15		false		           15          Mr. Aramburu, other than the Blue Angels, any				false

		1624						LN		63		16		false		           16      additional topics?				false

		1625						LN		63		17		false		           17                        MR. ARAMBURU:  They left us alone at				false

		1626						LN		63		18		false		           18      least for a while.				false

		1627						LN		63		19		false		           19          There are outstanding responses that we have, I				false

		1628						LN		63		20		false		           20      think two or three motions that have been filed, and				false

		1629						LN		63		21		false		           21      we're going to be working on those this weekend and get				false

		1630						LN		63		22		false		           22      those to you, so there's those outstanding issues.				false

		1631						LN		63		23		false		           23          Again, with respect to the Kobus testimony or				false

		1632						LN		63		24		false		           24      supplemental testimony, we still believe that should be				false

		1633						LN		63		25		false		           25      a motion-by-motion, and we have a chance to respond to				false

		1634						PG		64		0		false		page 64				false

		1635						LN		64		1		false		            1      that motion.				false

		1636						LN		64		2		false		            2          Those are our concerns.				false

		1637						LN		64		3		false		            3          I think everything else has been covered, and we				false

		1638						LN		64		4		false		            4      are going to be supplying the parties with a list of the				false

		1639						LN		64		5		false		            5      witnesses who submitted testimony that were not-- that				false

		1640						LN		64		6		false		            6      was not personal opinions, a list of those people and				false

		1641						LN		64		7		false		            7      when they would be available to testify.				false

		1642						LN		64		8		false		            8                        HEARING EXAMINER:  Excellent.				false

		1643						LN		64		9		false		            9          On that particular list, when you circulate it, if				false

		1644						LN		64		10		false		           10      you will make sure I am on the e-mail list, I would love				false

		1645						LN		64		11		false		           11      to have a look over everyone's shoulder on that				false

		1646						LN		64		12		false		           12      particular topic.				false

		1647						LN		64		13		false		           13                         MR. MCMAHAN:  That would be fine.				false

		1648						LN		64		14		false		           14      We'll circulate it to you as well.				false

		1649						LN		64		15		false		           15                        HEARING EXAMINER:  All right.  Thank				false

		1650						LN		64		16		false		           16      you.				false

		1651						LN		64		17		false		           17           Mr. McMahan, will you clarify for Mr. Aramburu that				false

		1652						LN		64		18		false		           18      that's your intent, to get that supplemental testimony				false

		1653						LN		64		19		false		           19      together on the water rights, and the battery energy				false

		1654						LN		64		20		false		           20      storage system, and file a motion to add that to				false

		1655						LN		64		21		false		           21      Mr. Kobus's time?				false

		1656						LN		64		22		false		           22                        MR. MCMAHAN:  To add it to his time?				false

		1657						LN		64		23		false		           23      I am not sure what you mean.				false

		1658						LN		64		24		false		           24          We will be filing a motion to supplement the				false

		1659						LN		64		25		false		           25      testimony in the deposition, and I will endeavor to have				false

		1660						PG		65		0		false		page 65				false

		1661						LN		65		1		false		            1      that on Monday morning.				false

		1662						LN		65		2		false		            2                        HEARING EXAMINER:  Well, what I'm				false

		1663						LN		65		3		false		            3      suggesting is that Mr. Kobus will, at some point, adopt				false

		1664						LN		65		4		false		            4      that supplemental testimony or be called for				false

		1665						LN		65		5		false		            5      cross-examination.				false

		1666						LN		65		6		false		            6          I don't see his name anywhere on the current list				false

		1667						LN		65		7		false		            7      of witnesses.				false

		1668						LN		65		8		false		            8                        MR. MCMAHAN:  We will be happy to				false

		1669						LN		65		9		false		            9      provide him as a live witness and subject to				false

		1670						LN		65		10		false		           10      cross-examination on these narrow issues, absolutely.				false

		1671						LN		65		11		false		           11                        HEARING EXAMINER:  All right.  And--				false

		1672						LN		65		12		false		           12      you figure out what way works best.				false

		1673						LN		65		13		false		           13          Again, on those narrow topics, you work with				false

		1674						LN		65		14		false		           14      Mr. Aramburu to figure out, once he adopts those, what,				false

		1675						LN		65		15		false		           15      if any, cross-exam might occur, and once the council,				false

		1676						LN		65		16		false		           16      again, reads his deposition, the discovery deposition,				false

		1677						LN		65		17		false		           17      they may also have some questions, depending on what				false

		1678						LN		65		18		false		           18      Mr. Aramburu asked and what he answered.				false

		1679						LN		65		19		false		           19                        MR. MCMAHAN:  Agreed.  Thank you.				false

		1680						LN		65		20		false		           20                        HEARING EXAMINER:  Okay.  I think				false

		1681						LN		65		21		false		           21      we've gone around the room.				false

		1682						LN		65		22		false		           22          Does anybody else have anything before we adjourn				false

		1683						LN		65		23		false		           23      today's prehearing conference?				false

		1684						LN		65		24		false		           24                                      (Nothing stated.)				false

		1685						LN		65		25		false		           25                         HEARING EXAMINER:  All right.				false

		1686						PG		66		0		false		page 66				false

		1687						LN		66		1		false		            1      Hearing none, I think today the quick summary is just we				false

		1688						LN		66		2		false		            2      talked about scheduling.				false

		1689						LN		66		3		false		            3          I don't know-- the administrative procedures wants				false

		1690						LN		66		4		false		            4      me to have a preconference order for every time we have				false

		1691						LN		66		5		false		            5      one of these.				false

		1692						LN		66		6		false		            6          All I'm intending to do is issue a one-page, "We				false

		1693						LN		66		7		false		            7      talked about scheduling, and we are going to get				false

		1694						LN		66		8		false		            8      together again next week on the 10th of August, as				false

		1695						LN		66		9		false		            9      previously discussed, starting at 2:00."				false

		1696						LN		66		10		false		           10          I don't know necessarily that we need a whole lot				false

		1697						LN		66		11		false		           11      of time, other than to confirm the refinements of the				false

		1698						LN		66		12		false		           12      schedule.				false

		1699						LN		66		13		false		           13          Are there any other agenda items that parties would				false

		1700						LN		66		14		false		           14      like for next Thursday at 2:00 on the 10th?				false

		1701						LN		66		15		false		           15          Mr. McMahan, do you anticipate anything but a				false

		1702						LN		66		16		false		           16      refined schedule?				false

		1703						LN		66		17		false		           17                        MR. MCMAHAN:  No, Your Honor.  Thank				false

		1704						LN		66		18		false		           18      you.				false

		1705						LN		66		19		false		           19                        HEARING EXAMINER:  Ms. Foster, do you				false

		1706						LN		66		20		false		           20      anticipate anything else, besides that?				false

		1707						LN		66		21		false		           21                        MS. FOSTER:  No, Your Honor.  Thank				false

		1708						LN		66		22		false		           22      you.				false

		1709						LN		66		23		false		           23                        HEARING EXAMINER:  Mr. Aramburu, I am				false

		1710						LN		66		24		false		           24      going to go out of order.				false

		1711						LN		66		25		false		           25           Do you have any other items?				false

		1712						PG		67		0		false		page 67				false

		1713						LN		67		1		false		            1                        MR. ARAMBURU:  Nothing other than				false

		1714						LN		67		2		false		            2      what I've discussed today during the conference.				false

		1715						LN		67		3		false		            3                        HEARING EXAMINER:  Okay.  We'll have				false

		1716						LN		67		4		false		            4      kind of a round-robin at the end of next Thursday, but				false

		1717						LN		67		5		false		            5      if it's just refining the schedule, it might be				false

		1718						LN		67		6		false		            6      mercifully brief.				false

		1719						LN		67		7		false		            7          Ms. Voelckers, anything besides refining the				false

		1720						LN		67		8		false		            8      schedule on August 10th?				false

		1721						LN		67		9		false		            9                        MS. VOELCKERS:  Thank you, Your				false

		1722						LN		67		10		false		           10      Honor.				false

		1723						LN		67		11		false		           11          We have an outstanding discovery request to the				false

		1724						LN		67		12		false		           12      applicant related to the water for the project, and so				false

		1725						LN		67		13		false		           13      depending on how that progresses, as well as the				false

		1726						LN		67		14		false		           14      potential that that would come in instead through new				false

		1727						LN		67		15		false		           15      direct testimony, that may be a topic that we need to				false

		1728						LN		67		16		false		           16      discuss on Thursday.				false

		1729						LN		67		17		false		           17          I don't know at this time if that potentially is				false

		1730						LN		67		18		false		           18      resolved.				false

		1731						LN		67		19		false		           19                        HEARING EXAMINER:  Okay.  I've made a				false

		1732						LN		67		20		false		           20      note of that.				false

		1733						LN		67		21		false		           21          Ms. Reyneveld, any other topics you might think of				false

		1734						LN		67		22		false		           22      for next Thursday?				false

		1735						LN		67		23		false		           23          I guess it would be almost morning by the time we				false

		1736						LN		67		24		false		           24      get to you.				false

		1737						LN		67		25		false		           25                        MS. REYNEVELD:  No, Your Honor.				false

		1738						PG		68		0		false		page 68				false

		1739						LN		68		1		false		            1      Thank you.				false

		1740						LN		68		2		false		            2                        HEARING EXAMINER:  Okay.  I don't				false

		1741						LN		68		3		false		            3      have anything else for today, and hearing that none of				false

		1742						LN		68		4		false		            4      the other parties do, I'll be talking to you next				false

		1743						LN		68		5		false		            5      Thursday at 2:00.				false

		1744						LN		68		6		false		            6           We'll refine the schedule, we will see where the				false

		1745						LN		68		7		false		            7      Yakama discovery request is with the applicant on water				false

		1746						LN		68		8		false		            8      issues, and as I say, hopefully Monday and Tuesday				false

		1747						LN		68		9		false		            9      you'll see a lot of the other orders that are still in				false

		1748						LN		68		10		false		           10      the queue come out to you.				false

		1749						LN		68		11		false		           11          Thank you all for your time and consideration.				false

		1750						LN		68		12		false		           12           We are going to adjourn the prehearing conference				false

		1751						LN		68		13		false		           13      at 4:40, and I don't know if we had a court reporter or				false

		1752						LN		68		14		false		           14      not, but we have the audio and video recordings through				false

		1753						LN		68		15		false		           15      Teams.				false

		1754						LN		68		16		false		           16          Thank you all.  Have a great weekend.				false

		1755						LN		68		17		false		           17                             (Hearing adjourned at 4:40 p.m.)				false

		1756						LN		68		18		false		           18				false

		1757						LN		68		19		false		           19				false

		1758						LN		68		20		false		           20				false

		1759						LN		68		21		false		           21				false

		1760						LN		68		22		false		           22				false

		1761						LN		68		23		false		           23				false

		1762						LN		68		24		false		           24				false

		1763						LN		68		25		false		           25				false

		1764						PG		69		0		false		page 69				false

		1765						LN		69		1		false		             1      STATE OF WASHINGTON )    I, Terilynn Simons, CCR, RMR, CRR				false

		1766						LN		69		1		false		                                        ) ss a certified court reporter				false
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            1                         BE IT REMEMBERED that on Friday,



            2      August 4, 2023, before Terilynn Simons, Certified Court



            3      Reporter, CCR, RMR, CRR, CLR;



            4                         WHEREUPON, the following proceedings



            5      were had, to wit:



            6                            <<<<<< >>>>>>



            7                        HEARING EXAMINER:  This is Judge Torem



            8      for the record, and we're going to call together our



            9      fourth prehearing conference order in the matter of Horse



           10      Heaven Wind Farm LLC.



           11           There was a notice talked about when we were last



           12      together last week, and it went out earlier this week, if



           13      not yesterday.



           14          What I wanted to do today is pick up where we left



           15      off.  I think it was on July 25th was our last



           16      conference.



           17           The purpose of today was really to talk a little bit



           18      more about the scheduling of evidence, particularly in



           19      light of the order I issued, I think it was Monday



           20      morning, regarding the striking of some of the witness



           21      testimony for Tri-Cities C.A.R.E.S.



           22          There was a number of e-mails that came in today,



           23      and, frankly, I have not read the ones that came in



           24      today.  It's been one of those days, and I'm just getting



           25      time to do this today.
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            1          So I'm going to turn to the applicant first, and I



            2      know, Ms. Stavitsky, one of those e-mails was yours, and



            3      it looked like it was about exactly this topic that we



            4      were going to talk about, how to schedule the witnesses,



            5      so I'm trying to find that one now.



            6                         MR. MCMAHAN:  Thank you, Your Honor.



            7      Tim McMahan here.



            8           Ms. Stavitsky is out of office.  I do have my



            9      colleague, Emily Schimelpfenig, with me today.



           10                        HEARING EXAMINER:  Great.



           11           So I'm looking at an e-mail, I think, that went



           12      from Ms. Stavitsky back to you on August 3rd, at



           13      9:59 a.m., or thereabouts.



           14           Why don't you summarize for the record what your



           15      interactions had been.



           16           I think it looks like there was some e-mail



           17      exchanges that go back to Wednesday, August 2nd, that



           18      Ms. Stavitsky sent my way for suggestion, based on



           19      witness availability and how to do things.



           20                        MR. MCMAHAN:  Yes.  So we spent a



           21      fair bit of time-- I would credit Ms. Stavitsky for



           22      this-- a fair bit of time working with all of the



           23      parties to try to identify the witnesses that we would



           24      be calling, the time that would likely be involved with



           25      each of the witnesses, both for original testimony,
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            1      cross-examination, rebuttal.



            2          We group them into a series of groups, including



            3      the first batch was land use, and, Your Honor, I know



            4      you had intended land use to go first, so we grouped the



            5      witnesses together for land use, and then the next group



            6      on the environmental physical impacts wildlife and



            7      habitat, and that constituted most likely a two-day



            8      scenario to move through those witnesses, and then a



            9      third day for visual, a fourth day for other physical



           10      impacts, and then cultural archeological resource



           11      impacts, and that's something we are going to need to



           12      talk about because there is a scheduling availability



           13      issue for one of those witnesses.



           14          In any event, we sent the schedule out, I believe



           15      we copied you, Your Honor, and all of the parties, and I



           16      would say it was an early productive exercise, but we



           17      haven't heard back since midweek on whether there were



           18      any changes to the schedule that we-- and information



           19      that we proposed.



           20                        HEARING EXAMINER:  Okay.  Let's take



           21      a look at the first acts that you talked about, August



           22      14th, 15th, and 16th.



           23          So originally last time we had thought land use



           24      might take one day and then the environmental physical



           25      issues would take two.
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            1          Sounds like we are expanding land use by a half a



            2      day just to be sure; is that correct?



            3                        MR. MCMAHAN:  Well, I mean, I tend to



            4      believe we can still get through land use in one day,



            5      but I-- you know, I would be happy to hear from others.



            6                        HEARING EXAMINER:  Okay.  So if that



            7      does happen, we would have the full two days-- well, one



            8      and a half days to get through more of the environmental



            9      and physical pieces.



           10          It looks like the carryover on that would be until



           11      Thursday or Friday, the last two days that we certainly



           12      didn't have anything discussed as prearranged for



           13      those-- the end of the second week of hearing.



           14          Mr. McMahan, does that sound right for those first



           15      couple of topics?



           16                        MR. MCMAHAN:  Yes, I believe so.



           17                        HEARING EXAMINER:  And the tribal



           18      testimony then from the Yakama Nation would be on



           19      Monday, the 21st.



           20           From this schedule it looked like the socioeconomic



           21      would be those next two days, and then whatever we need



           22      on the last two topics, cumulative impacts, that's not



           23      already covered in socioeconomic, and then the



           24      decommissioning piece as well.



           25          Okay.  I'm tracking with that.
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            1          Anything else the applicant wants me to know on



            2      those items?



            3                        MR. MCMAHAN:  No, Your Honor.  Thank



            4      you.



            5                        HEARING EXAMINER:  Let me turn to



            6      Ms. Voelckers next.  It looks like she was the next on



            7      the e-mail chain.



            8          Ms. Voelckers, anything else to comment,



            9      particularly on anything we need to do on Monday, the



           10      21st, for the Yakama Nation testimony?



           11                        MS. VOELCKERS:  Thank you, Your



           12      Honor.



           13          We can-- Shona Voelckers for Yakama Nation.



           14          We can accommodate the proposal to have



           15      archaeological and cultural resources all addressed on



           16      Monday.



           17          I guess my additional comment is that we'd still



           18      prefer to have the environmental impacts as close



           19      together as possible and to finish the wildlife after



           20      that, but I think given the really helpful clarification



           21      from Mr. McMahan the other day that the applicants is no



           22      longer proposing supplemental testimony from its



           23      witnesses, I would like to suggest that it might be more



           24      helpful to go back to that original list that



           25      Ms. Stavitsky had e-mailed Tuesday that has those time
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            1      estimates and see if we really need to totally rearrange



            2      or if we can just-- given the clarification, I would



            3      agree with Mr. McMahan that land use probably could



            4      happen in one day, so I don't know that we need to



            5      rearrange the entire schedule looking at that original



            6      comprehensive witness list.



            7           We do have other thoughts on that list, but that's



            8      all I have for now in terms of the overall order.



            9                        HEARING EXAMINER:  Okay.  Thank you.



           10          Ms. Reyneveld, if you're on the line, does counsel



           11      for the environment have any comment on the schedule as



           12      we're talking today?



           13                         MS. REYNEVELD:  We don't.  The



           14      schedule as proposed works for counsel for the



           15      environment.



           16                         HEARING EXAMINER:  Okay.  Let me turn



           17      back to Benton County.



           18          Who is on the line for Benton County?  I didn't see



           19      when I was limited on Teams.



           20                        MS. FOSTER:  This is Aziza Foster for



           21      Benton County.



           22                         HEARING EXAMINER:  Ms. Foster, good



           23      afternoon.



           24                         MS. FOSTER:  Good afternoon, Your



           25      Honor.
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            1                         HEARING EXAMINER:  Did the



            2      pre-hearing deadline go okay for you?



            3                         MS. FOSTER:  Yes.



            4                         HEARING EXAMINER:  Perfect.



            5           All right.  What are the County's views on the



            6      schedule as it stands?



            7                        MS. FOSTER:  Yeah, the County, I



            8      guess, has a clarifying question if it may, Your Honor.



            9          The County just wanted to know, I guess, the



           10      procedure or what is going to be done if, you know, a



           11      party had submitted direct testimony but then just based



           12      upon the development of the issues didn't anticipate or



           13      intend to call that witness for live testimony.



           14          I'll just give an example:



           15          Benton County did not intend to call Ms. Cook



           16      (phonetic) for any live testimony, but it then saw



           17      through this witness list that the parties intended to



           18      cross-examine her, so Benton County was just kind of



           19      wondering the procedure on that.



           20                        HEARING EXAMINER:  Well, I will tell



           21      you the procedure would be if that testimony is to be



           22      offered and it's sworn testimony as opposed to public



           23      comment, it's subject to cross-examination.



           24                        MS. FOSTER:  Okay.  And on that--



           25      that's what I assumed you would say, Your Honor.  We
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            1      just wanted clarification on that.



            2          On that grounds then, yeah, Benton County agrees



            3      with all the statements that have been made in regards



            4      to the order of the schedule.



            5                        HEARING EXAMINER:  Okay.  Yeah, and



            6      these hearings, for anybody but the applicant's counsel,



            7      I think, are likely fairly new.



            8           There may have been some of you-- I think



            9      Mr. Aramburu has participated in EFSEC hearings before,



           10      but, again, the testimony that's pre-filed hasn't been



           11      admitted into evidence yet and typically is adopted by



           12      the witness verbally, and then after that, when the



           13      witness is sworn, and the testimony is adopted, then



           14      they're tendered for cross-examination by any of the



           15      other parties, and some of you will have



           16      cross-examination estimates of time, and the course of



           17      the questioning may also result in other parties who



           18      didn't think they had something to ask, having a need to



           19      do so or clarify something, and then the redirect.



           20          So for the County's purpose, as those witnesses are



           21      produced, they will be cross-examined, and then you



           22      could have some redirect exam with them, so I encourage



           23      in the witness preparation to think about what questions



           24      you might anticipate and anything you want to go over



           25      with the witness on how to be prepared, based on their
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            1      personal knowledge and the scope of their testimony, to



            2      answer, and if they have questions about being



            3      cross-examined, to give them advice as to what that all



            4      comes to in an administrative hearing.



            5          Does that make sense, Ms. Foster?



            6                        MS. FOSTER:  Yes.



            7           Thank you, Your Honor.



            8                        HEARING EXAMINER:  And I imagine if



            9      the witness does not appear, it will be difficult, if



           10      not impossible, for them to adopt their testimony under



           11      oath, so then a motion to admit it as a public comment



           12      might be entertained, but otherwise that testimony--



           13      that risk of not coming into the record and being



           14      considered, even though the parties may have had the



           15      council members prepared and had them read it in



           16      advance, they will get an instruction that they can't



           17      consider it, as it won't be part of the record.



           18          That's how I would plan to handle any witnesses



           19      that choose not to appear or otherwise are directed to.



           20          Their testimony won't be admitted to the record



           21      unless they're there to adopt it and be subject to



           22      cross-exam.



           23          All right.  Anything else from the County on the



           24      schedule?



           25                        MS. FOSTER:  No.
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            1           With that helpful clarification, Your Honor, the



            2      County agrees with the schedule as it's been proposed.



            3                        HEARING EXAMINER:  Okay.



            4      Mr. Aramburu, how are you today?



            5                        MR. ARAMBURU:  I'm doing well, Your



            6      Honor.  Thank you very much.



            7                        HEARING EXAMINER:  All right.  I



            8      understand you were out of the office for a few days, so



            9      I hope you got some rest and take the rest of the month



           10      just doing what we're going to be doing best for the



           11      next couple of weeks-



           12                        MR. ARAMBURU:  Ready to go, Your



           13      Honor.



           14          I have some comments on the scheduling, and I have



           15      been out of the office.



           16          First of all, there seems to be a bit of confusion



           17      about witness testimony, and I understand that witness



           18      testimony will be just as you describe it, Counsel will



           19      present the witness, the witness will adopt the



           20      testimony, be available for cross-examination, and



           21      possibly redirect examination, but I do hope that the



           22      redirect examination is not bringing up new issues.



           23          There has been some comment about having live



           24      witnesses presenting supplemental testimony, and as I



           25      understand the proceedings, if there is to be a request
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            1      for supplemental testimony, that would have to come in



            2      the form of a motion to the examiner.



            3                        HEARING EXAMINER:  Let me stop you



            4      there for just a moment to clarify.



            5          I think the only supplemental testimony I was



            6      thinking might be coming in is:



            7           one, we talked about last Tuesday some



            8      demonstrative exhibits that Ms. Voelckers has brought



            9      up; and then the question of if Mr. Kobus's deposition



           10      was admitted from the discovery deposition, there was



           11      some discussion by the applicant for supplemental



           12      testimony to flush out anything that might have been



           13      discussed in the discovery deposition or they would have



           14      asked the questions, if you remember that discussion.



           15          Let me just go back, before I come back to



           16      Mr. Aramburu, and ask Mr. McMahan to clarify the status



           17      of that from last week.



           18          There was some representation here about one of you



           19      speaking, that "Oh, maybe there's not going to be any



           20      supplemental testimony offered."



           21          Mr. McMahan, does the applicant have a position on



           22      that today.



           23                        MR. MCMAHAN:  Yes.



           24           Thank you, Your Honor, but I if could take one step



           25      back for a second because I might have clouded something
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            1      at the beginning of this, which is the scheduling issue



            2      for Ms. Ragsdel (phonetic), and she's only available on



            3      Monday, so-- and we talked to the parties about this.



            4          We were not going to call Ms. Ragsdel, but others



            5      do plan to call her, so just put a pin in that to



            6      understand that we need to kind of find a way to slip



            7      her in on Monday and then maybe carry on with land use



            8      for part of the second day.



            9          I apologize for not bringing that up right out the



           10      outset.



           11          Sorry.



           12                        HEARING EXAMINER:  She's only



           13      available Monday, the first day of hearing, August 14th?



           14                        MR. MCMAHAN:  Sorry, the 21st.  She



           15      is available the 21st.



           16          I need to get my schedule fixed here.



           17                        HEARING EXAMINER:  Okay.  When you



           18      said "land use," I went back to the 14th--



           19                        MR. MCMAHAN:  I'm sorry.  She is



           20      available to testify only on the 21st.  Sorry to clarify



           21      that, just so as we continue along here, I just want to



           22      make sure that that's kept in mind.



           23                        HEARING EXAMINER:  Thank you.



           24          Back to the supplemental testimony.



           25                        MR. MCMAHAN:  Thank you, Your Honor.
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            1          We had proposed last week, I guess it was, that we



            2      would like to have the council have the best information



            3      before them, providing some discrete supplemental



            4      testimony on two issues:



            5          One is battery energy storage facilities.



            6           The technology and the safety or fire prevention



            7      issues on battery energy storage facilities is actually



            8      evolving right now, and the information in the



            9      deposition is not accurate, in terms of particularly



           10      fire control with battery energy storage facilities, so



           11      I don't want-- I would not want to provide the council



           12      with inaccurate information about how fire-- potential



           13      fire risks on-- a vanishingly small risk of battery



           14      energy storage facility fires, but how those would



           15      potentially be handled.



           16          We would like the opportunity to supplement



           17      Mr. Kobus's testimony with accurate information for the



           18      council on how those issues would be resolved.



           19          The second issue that was explored in the



           20      deposition related to water resources for the facility.



           21          I'm working diligently with Shona on providing her



           22      with some information about the water resource on the



           23      so-called DNR land, and I'm hoping to have that pulled



           24      together to Shona by tomorrow, I hope.  I am trying to



           25      get that together for you.
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            1           In any event, the information in the deposition



            2      needs to be supplemented to have a more accurate



            3      portrayal of water resource information, and we will be



            4      supplying that to EFSEC staff, and we think it would be



            5      best, so that the council has complete and accurate



            6      information, to have that in hand.



            7                        HEARING EXAMINER:  Okay.  I



            8      understand the discrete nature of that.



            9          I think that was a long way of saying, yes, we are



           10      going to have some supplemental testimony and exhibits,



           11      correct?



           12                        MR. MCMAHAN:  That was long-winded



           13          Yes, thank you.



           14                         HEARING EXAMINER:  It's okay.  I'm



           15      usually the one that's doing that, Mr. McMahan.



           16          All right.  With those two areas-- those both come



           17      out of the Kobus deposition, correct?



           18                        MR. MCMAHAN:  That is correct.



           19          As noted, we don't object to any of these



           20      depositions coming into the record.



           21                        HEARING EXAMINER:  And I want you to



           22      clarify one thing.  When you say "provide the council



           23      accurate information," there's a potential connotation



           24      that any party might take, or I, that Mr. Kobus



           25      testifying under oath provided inaccurate information.





                                                                         16

�







            1          I want you to clarify if it was intentional in your



            2      thought, unintentional, or just uninformed, particularly



            3      given the suggestions early on by Mr. Aramburu that he



            4      is the guy that knows everything.



            5                        MR. MCMAHAN:  Thank you.



            6          It's that-- on the battery energy storage issue,



            7      the fire risk issues are evolving and have been



            8      evolving, and so what is described in the deposition



            9      about how to deal with fire suppression is no longer



           10      accurate, and I've been reviewing reports from New York,



           11      as of this week even, states that are dealing with new



           12      fire code recommendations for battery energy storage



           13      facilities, so I think it's best to have an accurate



           14      portrait of what those evolving standards are, and Dave



           15      Kobus is very, very much on top of it.



           16          He's able to provide supplemental live testimony,



           17      if anybody wants it.  I don't think it's necessary, but



           18      we need to clarify that.



           19                        HEARING EXAMINER:  Okay.  So that



           20      helps me understand.



           21          So at the time of the deposition he provided,



           22      because I haven't read it, the best information he knew



           23      at the time, but now he's willing to stipulate that what



           24      he said is-- through either the evolution of things or



           25      not keeping up exactly on things, it's more accurate to
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            1      give the information you're suggesting?



            2                        MR. MCMAHAN:  That's correct, Your



            3      Honor.  Thank you.



            4                        HEARING EXAMINER:  Okay.  So let me



            5      come back to Mr. Aramburu and figure out where we are.



            6          I know you just got back into town on the motion to



            7      have Mr. Kobus's deposition admitted.



            8          Maybe the easiest way to save us all time is to get



            9      with Mr. McMahan and draft an agreed order that I can



           10      simply sign rather than having to gin up another four



           11      pages, reciting everything that you came to.



           12           If there's an agreement on that, submit it with



           13      both your signatures, and if you will represent, without



           14      gathering signatures from the other parties, that they



           15      don't object, sign it, I will take your word for it as



           16      attorneys and officers of the court, and I will just



           17      say, "Great.  Here is my signature on an agreed order."



           18          That will shortcut that.



           19          Mr. Aramburu, with that said, how would you like to



           20      proceed on that scheduling matter?



           21                        MR. ARAMBURU:  I do want to say that



           22      I object to supplemental testimony from Mr. Kobus in the



           23      strongest possible terms.



           24                        HEARING EXAMINER:  All right.  I



           25      haven't ruled on that in any possible terms.  I am just
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            1      telling you about the deposition.



            2          Let's get the agreement on that in the easiest



            3      possible terms.



            4                        MR. ARAMBURU:  Well, we submitted a



            5      motion just when I got back this afternoon, and



            6      Mr. McMahan indicates there's no objection to the Kobus



            7      deposition becoming a part of the record, so I think



            8      that's a nonissue.



            9          It's supplemental testimony that's the issue.



           10                        HEARING EXAMINER:  I haven't gotten



           11      through today's e-mails yet, so I am glad-- I will look



           12      for that, and it should be a pretty easy order then to



           13      note that.



           14                        MS. VOELCKERS:  Your Honor, if I may.



           15      This is Shona Voelckers.



           16                        HEARING EXAMINER:  Yes, ma'am.



           17                        MS. VOELCKERS:  Are you wanting--



           18      because we have our pending motion to supplement the



           19      record as well.



           20          Are you wanting just one drafted order between the



           21      parties that grants both of these motions, is that the



           22      request, or just a straightforward draft order?



           23                        HEARING EXAMINER:  Well,



           24      Ms. Voelckers, if your order is not contested by any



           25      other party, that would be a great development at this
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            1      time.



            2          If it is contested by any other party, I am not



            3      aware of that yet.



            4                        MS. VOELCKERS:  Thank you, Your



            5      Honor.



            6          I believe Mr. McMahan was clear that Applicant is



            7      not contesting either the Yakama Nation's motion or



            8      Tri-Cities C.A.R.E.S.



            9          I am happy to work on that as well.



           10                        HEARING EXAMINER:  If you would be so



           11      kind as to draft an order resolving both those motions



           12      as noncontested, I will sign that on Monday.



           13                        MR. MCMAHAN:  Your Honor, Tim



           14      McMahan, if I may.



           15          I appreciate what you're trying to resolve here and



           16      certainly as it relates to the Yakama Nation issues just



           17      stipulated, as far as I'm concerned.



           18          I do think Mr. Aramburu and I are far apart on the



           19      content of information that we would like to supplement



           20      to Mr. Kobus's deposition.



           21                        HEARING EXAMINER:  That comes through



           22      loud and clear, Mr. McMahan, but I hear you are not



           23      objecting to the deposition itself.



           24                        MR. MCMAHAN:  Correct.



           25                        HEARING EXAMINER:  I understand what





                                                                         20

�







            1      you're asking for supplemental testimony.



            2          Once you have that together and the parties know if



            3      they're far apart or not on the substance, that may be



            4      one thing.



            5          I understand on the procedure what Mr. Aramburu is



            6      referring to in his strong, strongest possible terms,



            7      opposing just any notion of supplemental testimony.



            8          Again, that can't be decided out of context without



            9      exactly what it is to be supplemented and once I've seen



           10      the Kobus deposition as well.



           11          If you're not objecting again, as you've said, to



           12      these other motions to add the evidence, you still



           13      preserve the right, of course, Mr. McMahan, to file your



           14      additional clarifications, and then I can make a



           15      separate ruling on those, but I have to get the



           16      underlying stuff in first, and if there's not a fight



           17      about that, I have enough other motions that I need to



           18      rule on still, and I don't want to be delivering them to



           19      everybody on the morning of the 14th.



           20                        MR. MCMAHAN:  Thank you, Your Honor.



           21                        HEARING EXAMINER:  All right.



           22      Mr. Aramburu, we are back to you.



           23                        MR. ARAMBURU:  I think I have said my



           24      piece on the supplemental testimony of Mr. Kobus.



           25          So do I understand then that there would need to be
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            1      a motion that would be filed and then you would rule on



            2      the motion for the supplemental testimony?



            3          I'm just looking for the procedure.



            4          You've heard me on the substance.



            5          Just the procedure to be followed.



            6                        HEARING EXAMINER:  All right.  I know



            7      there's a motion written and filed from the Yakama



            8      Nation to supplement the record.



            9          I thought I understood you to say that just as you



           10      got back today, one such motion for the Kobus deposition



           11      or some other supplement had come in from you.



           12          Did I misunderstand the purpose of today's motion?



           13                        MR. ARAMBURU:  No, I do not have a



           14      current motion to supplement the record.  I'm responding



           15      to Mr. McMahan's statements today that he intends to



           16      supplement the Kobus deposition with certain



           17      information, and as I understand, the manner of doing



           18      that would be for the applicant to submit a motion to



           19      you that would be ruled upon.



           20                        HEARING EXAMINER:  Correct.  Correct,



           21      but we have two things that are going to supplement the



           22      record:



           23           One group of evidence from the Yakama Nation, which



           24      is now we've-- unless anybody speaks up, it is



           25      uncontested and there can be an agreed order that
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            1      Ms. Voelckers has volunteered kindly to submit.



            2          I think Ms. Voelckers was also speaking to what she



            3      may have thought, and the same thought that I had, that



            4      there was a pending motion on the Kobus deposition and



            5      that could also be taken care of by her same order, but



            6      apparently you don't have a motion in yet, so my



            7      suggestion to you is you don't need one.  You've made it



            8      verbally.



            9           Just prepare an agreed order and indicate in it



           10      that you've talked to all the other parties and they've



           11      waived presentation on it, as you would do in any other



           12      court, and I'll sign it Monday, and the Kobus



           13      deposition, as long as it's filed, along with the agreed



           14      order, will be admitted per that order.



           15          Is that clear?



           16                        MR. ARAMBURU:  That's fine.



           17          We did actually, just when I got back, file a



           18      motion to include the Kobus deposition in the record, so



           19      we just filed that a bit ago.



           20          What we will do then is prepare an agreed order



           21      that included the -- will include the Kobus deposition



           22      as a part--



           23                        HEARING EXAMINER:  Okay.  Thank you.



           24           As far as the other supplementation from



           25      Mr. McMahan, it's not until he files it and you have a
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            1      brief chance to respond-- depending on when it comes in,



            2      if you could get a quick response in, fantastic.



            3          We have another conference next week.  I believe



            4      it's Thursday afternoon.  If we need to take it up on



            5      the record then, we will, but I'm hoping that by



            6      Thursday afternoon all pending orders will be ruled on



            7      in writing, and we go from there.



            8          All right, so, Mr. Aramburu, on the schedule?



            9                        MR. ARAMBURU:  So on the schedule, we



           10      do have testimony from Mr. Simon, and I did indicate--



           11      you're going to have to excuse me from here because the



           12      Blue Angels are now practicing over the top of my office



           13      in downtown Seattle, so excuse me for that.



           14          Mr. Simon has indicated that he would be



           15      cross-examined on that part of his testimony that was



           16      not stricken, and as everyone is aware, earlier this



           17      week, Judge Torem, you've authorized us to file a motion



           18      for reconsideration, and we are working on that.



           19          It is somewhat of a substantial task, but we intend



           20      to have that to you and the parties by Monday, and that



           21      motion for reconsideration will be to ask you to include



           22      portions of the Crewpensharp & Dunn (phonetic)



           23      testimony, so that will be coming in on Monday.



           24          Your ruling on that, and I don't know what it is,



           25      would have some impacts on our current witness list, so
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            1      I just-- I make that as a note more than anything else.



            2          The other thing is I think Mr. Simon and Mr. Pollis



            3      (phonetic) are listed here on the applicant's witness



            4      list as "Other physical impact."  I think really both of



            5      them are dealing with the scope and scale of the



            6      project, which is under socioeconomic impacts.



            7          I think that testimony really is more related to



            8      that, keeping in mind that some of these witnesses,



            9      Mr. Pollis, for example, does provide comment on visual



           10      issues as well.  I expect to cross-examine him on those



           11      issues.



           12          I think the principal testimony of both of those



           13      witnesses deals with scope and scale of the project.



           14                        HEARING EXAMINER:  Okay.  I would



           15      agree with that as well.



           16          As far as your anticipation of how I would rule, of



           17      course the applicant will have a chance to read your



           18      motion for reconsideration and have some input as to if



           19      they think that what you're proposing now falls within



           20      the scope of their expertise and the scope of the



           21      disputed issues.



           22          Again, I intend to be-- if the items fall within



           23      disputed issues, it's an easy decision.



           24          If they fall more within the scope of their



           25      expertise, that's an easy decision in your favor as
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            1      well.



            2          The remainder of that testimony, and what to do



            3      with it, may be something that we can talk about today



            4      as well, things that are better designated as public



            5      comment as opposed to sworn testimony subject to



            6      cross-examination.



            7                        MR. ARAMBURU:  If that's a question--



            8                        HEARING EXAMINER:  I am just telling



            9      you that's where I'm at.



           10          I want to come back to that particular item once



           11      we're done talking about the schedule.



           12          It will have some secondary impacts, but we can go



           13      from there.



           14                        MS. VOELCKERS:  Your Honor, if I may



           15      ask a question about the schedule now after hearing this



           16      information?



           17                        HEARING EXAMINER:  Yes, please.



           18                        MS. VOELCKERS:  Shona Voelckers.



           19      Apologies for interrupting.



           20          So I would appreciate some clarification on two



           21      parts, one of which is directly relevant to the time



           22      estimates here, and that is about witnesses who have



           23      submitted sworn testimony and who have not been



           24      identified for cross-examination by other parties.



           25          What I just heard was that they-- you know, if they
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            1      don't appear for cross-examination and adopt their



            2      testimony, it won't be treated in the same way as other



            3      testimony.



            4          I want to make sure that that's not-- I mean, we



            5      have wildlife experts who have submitted testimony, and



            6      we're not calling them ourselves because we understand



            7      this to be for cross-examination.



            8          The other parties had the opportunity to call them



            9      and have chosen not to cross-examine them, but they



           10      still need an opportunity to adopt their testimony, is



           11      what I'm hearing.



           12          I wanted to clarify that, and if that's the case,



           13      then we need to add them into the schedule before we



           14      move forward because that was not my understanding, that



           15      their testimony would be disallowed simply because the



           16      other parties chose not to cross-examine them.



           17                        MR. ARAMBURU:  That is my



           18      understanding as well.



           19                        HEARING EXAMINER:  Well, I want you



           20      to consider that there's one other elephant in the room



           21      that might want to ask questions, and that would be your



           22      ultimate audience, the EFSEC Council.



           23          This is an opportunity to adjudicate, and those



           24      that have participated in the past well know that any



           25      party that presents a witness presents it to the
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            1      council, and the council may also ask questions.



            2          Those questions, as folks may remember from years



            3      past, are sometimes written down and handed to the



            4      judge, and the judge reads them, and some council



            5      members are not shy, and they'll ask their own



            6      questions.



            7          They're subject to the same objections as someone



            8      else's questions might be in an evidentiary hearing.



            9          Some people question the wisdom of objecting to a



           10      council member's question, but, again, the rules of



           11      evidence are what they are.



           12          Ms. Voelckers, that's why I want every witness



           13      appearing in front of the council to adopt their



           14      testimony, and if no other party is going to



           15      cross-examine, I don't have a way of knowing in advance



           16      if a council member says, "Oh, I had a question for



           17      them," particularly for some of your wildlife folks.  We



           18      may have an active council member from the Department of



           19      Fish and Wildlife or another interested council member



           20      on some of those issues.



           21          I would feel very uncomfortable having to state to



           22      the council or Chair Drew (phonetic) and say, "Oh, I



           23      excused that witness because none of the other parties



           24      had a question."



           25          Does that make sense, Ms. Voelckers?
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            1                        MS. VOELCKERS:  It does, Your Honor,



            2      and it's really helpful clarification, and we would



            3      certainly welcome questions from the council for our



            4      wildlife experts.



            5          So I would like to, you know, state now that we



            6      would like to add them into that schedule.



            7          Those are the two that are for me, but maybe other



            8      parties have others, but I would certainly would like



            9      to-- it was not our intention either to not have them



           10      available to the council.  We just didn't understand



           11      that to be the way the conversation was.



           12          I would like to add them back in for that purpose,



           13      Your Honor.



           14          If I may just ask my other question now, even if we



           15      put a pin in it:



           16          I heard discussions about motions to supplement the



           17      record or provide supplemental testimony.



           18          I think I have voiced this since the very first



           19      prehearing conference, but the Yakama Nation's members



           20      who have testified on cultural impacts likely have



           21      supplemental testimony that they were not comfortable



           22      putting on paper, and so I've asked to preserve their



           23      ability to bring that verbally during the hearing, and I



           24      think I've asked that throughout, but if I need to make



           25      a formal motion now or in writing, I would appreciate
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            1      that clarification as well.



            2          This is for the Yakama members.



            3          Ms. Lally's (phonetic) testimony, as indicated in



            4      the list provided by Ms. Stavitsky, would be for the



            5      demonstrative of what's already in her report.



            6                        HEARING EXAMINER:  Yes, and I think



            7      that that matter, the supplemental testimony that's



            8      demonstrative, that PowerPoint presentation you talked



            9      about, and any of the Yakama Nation members who wish to



           10      speak in their language as a supplement to the testimony



           11      they're adopting, I think that's a generally understood



           12      matter that doesn't require a formal motion,



           13      Ms. Voelckers, but let me poll everybody here to see if



           14      they have any concerns, and they can stipulate on the



           15      record of this prehearing conference today that you



           16      don't need to file a supplemental motion in that regard.



           17          Let me start with the applicant.



           18          Mr. McMahan, any concerns based on those



           19      supplemental items coming in in native languages that we



           20      may hear in the course of the hearing or those



           21      demonstrative exhibits or maybe even limited



           22      supplemental evidence from the tribal members on their



           23      testimony?



           24          Mr. McMahan?



           25                        MR. MCMAHAN:  No, Your Honor, no
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            1      objection to that.



            2          I would say, however, that we are likely to present



            3      some demonstrative evidence ourselves on the land use



            4      issues.



            5                        HEARING EXAMINER:  Understood.



            6      Understood.



            7           And those can probably be objected to at the time



            8      by anybody, but as long as they're circulated in advance



            9      to parties so they know what you're trying to



           10      illustrate, that would be helpful for anybody with a



           11      supplemental demonstrative exhibit.



           12          Let's me turn next to Ms. Reyneveld.



           13          Ms. Reyneveld, as far as the Yakama Nation I posed



           14      to Mr. McMahan, any concerns?



           15                         MS. REYNEVELD:  I don't have any



           16      concerns or objections.  Thank you.



           17                        HEARING EXAMINER:  Ms. Foster on the



           18      County's behalf?



           19                        MS. FOSTER:  Thank you, Your Honor.



           20          Just for the record, we would reserve on the



           21      applicant presenting demonstrative exhibits, which I



           22      think you understand, but on the question posed as to



           23      the Yakama Nation, we have no objections.



           24                        HEARING EXAMINER:  Excellent.



           25          And Mr. Aramburu, any concerns from your end?
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            1                        MR. ARAMBURU:  We have no concerns



            2      with respect to Ms. Voelckers' proposal.



            3          We do want to be very clear that-- excuse me, I'm



            4      getting the Blue Angels here.  They went about 30 feet



            5      over my building.



            6          I do want to be heard a bit more on this question



            7      though, the treatment of witnesses who have not-- whose



            8      testimony has not been stricken or not been called for



            9      cross-examination, so I would like to have more



           10      discussion about that.



           11          Responding to you on Ms. Voelckers' proposal, no



           12      objection.



           13                         UNIDENTIFIED SPEAKER:  (Inaudible)



           14      There was discussion about the Yakama Tribe may have



           15      some members that might speak in their own (inaudible).



           16      Is there a problem with that?  No, there's not.



           17                        HEARING EXAMINER:  I'm sorry, I am



           18      hearing somebody speaking up.



           19          Can you identify yourself?



           20          All right.  The microphone suddenly went muted.



           21          I am not sure who else was listening in to this,



           22      participating.



           23           If you do unmute and you have something to say,



           24      please identify so I know if it's an appropriate topic



           25      for this conversation and should be on the record.
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            1          All right.  So Ms. Voelckers, I think we have



            2      clarified that you won't need to do a motion of any sort



            3      for supplemental testimony or demonstrative exhibits of



            4      the sort that we've just discussed this afternoon.



            5          Do you have anything else on that?



            6                        MS. VOELCKERS:  I do not.  Thank you,



            7      Your Honor.



            8                        MR. MCMAHAN:  Your Honor, Tim



            9      McMahan.



           10           If I could follow up actually on Ms. Voelckers'



           11      testimony.



           12           Just to be very clear on this, from past



           13      experience-- so there will be maybe, I don't know, half



           14      or something of these witnesses who actually won't--



           15      haven't been called to testify yet, as Ms. Voelckers



           16      indicated.  There is sworn testimony that is material to



           17      the proceedings for all of us, so I assume that you will



           18      orchestrate a most wonderful process to have them all



           19      sworn in and even if they're not being called on that



           20      date for any further testimony, if you follow what I'm



           21      saying.



           22                        HEARING EXAMINER:  I do.



           23          I am sure it will be a wonderful procedure as well,



           24      but we'll try to get as many of them on and off as



           25      quickly as possible.
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            1          It's virtual, so we are going to try to E-schedule



            2      them ten minutes apart, and we do that either first or



            3      last depending on where your witness availability items



            4      are.



            5          If we have a refined proposed schedule, that can be



            6      generally stipulated to based on witness availability,



            7      and we just approve it.



            8           If it's all agreed, maybe I could send you some



            9      correspondence saying as much, but we can talk more



           10      formally about the exact nuts and bolts next Thursday.



           11          I know that's only a couple days out from hearing,



           12      but it sounds like we are getting really close to having



           13      what we need.



           14          Mr. Aramburu, let me turn back to that other topic



           15      again now.



           16          For those witnesses who may not be subject to



           17      cross-examination and whose testimony is perhaps better



           18      taken as a public comment, there's a number of community



           19      members whose testimony is proposed by TCC.  A few of



           20      them are on the board or a few of them are, by their own



           21      testimony, stating that they represent a larger entity



           22      than just a homeowner or a personal interest in the



           23      project that's not-- you know, not just a public



           24      comment.



           25          I indicated that in my order striking the other
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            1      testimony, that I was going to have another order coming



            2      out diverting some of the proposed testimony away from a



            3      cross-examination situation and putting it into a public



            4      comment status.



            5          That's still in a draft form.  I haven't identified



            6      each and every witness that I think that should impact.



            7           I will get it out to you by Monday, is my goal, so



            8      you will have good notice as you continue to refine the



            9      schedule, those witnesses that TCC is proposing to



           10      sponsor, that I just don't think anybody is going to



           11      have a question of, not even a council member, based on



           12      the nature of what they've said.



           13          That's what I'm looking at there.



           14          All the other witnesses that are supposed to be



           15      more experts are the ones that are subject to



           16      cross-examination, that if they're not affected by the



           17      order I will issue on Monday, those are the ones that



           18      need to be there to adopt testimony and see if the



           19      council members have any questions for them.



           20          Does that help refine your thoughts on



           21      understanding what I'm intending to do?



           22                        MR. ARAMBURU:  At least some of these



           23      witnesses were responding to the footnotes in the second



           24      (inaudible).



           25          Excuse me again.  Blue Angels over my head.
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            1          So we were responding with some of that testimony



            2      to the footnote in the second prehearing order in which



            3      we talked about the local concerns, attitudes, and



            4      understand-- and to speak for the community at large, so



            5      we have submitted a number of those testimonies to you.



            6          Your footnote goes on to say that they will be



            7      subject to cross-examination, and you also indicated



            8      that that comment, the category, is not a public comment



            9      to be heard during the public comment session.



           10          We were operating under what you said in the second



           11      prehearing order in that footnote.



           12          We have more or less understood that as witnesses--



           13      as the parties identified witnesses who they wish to



           14      cross-examine, and if these witnesses that we have



           15      presented did not-- were not listed as cross-examined--



           16      or to be cross-examined, and there were no motions to



           17      strike that testimony, then it wouldn't necessarily be



           18      required that we have that person on to adopt testimony,



           19      at least that's the way I would see it.



           20          Again, we were trying to be responsive to Footnote



           21      No. 2.



           22                        HEARING EXAMINER:  That's what I'm



           23      saying.  I'm trying to respond to Footnote No. 2 as



           24      well.



           25          Some of those folks didn't respond to that and
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            1      state that they represented a neighborhood association



            2      or served on your board or otherwise were anything but



            3      individual witnesses who just have an opinion, a lay



            4      opinion.



            5          I understand, again, that the adjudicative hearing



            6      allows for people to state support or opposition.



            7          That's what the statute says, that the intent of



            8      the adjudicative hearing, which is part of adjudication,



            9      requires a public comment hearing, which we have on the



           10      night of Wednesday, August 23rd now.



           11          It's not my intent, in that footnote, to say TCC



           12      can name everybody that lives on the street with a view



           13      and they all get to come and offer testimony that they



           14      have to be there to adopt.



           15          Most of them, I think, are not going to have any



           16      reason to cross-examine them because it's simply stated



           17      a lay opinion that says, "I don't like it," for whatever



           18      reason.



           19          That's public comment.  That's not testimony and



           20      adjudicative hearing testimony.



           21          Again, my order on Monday, I will read and re-read



           22      all of those-- those that are part of an organization,



           23      great, bring them in, and we can see if anybody has



           24      questions.



           25          Still, people may not, but I don't need a motion to
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            1      strike other parties to enforce who I've put in the



            2      second prehearing conference order.



            3          With all of the other items that I've been looking



            4      at, that's been lower on the priority list, but I do



            5      intend to have that order out to you on Monday so you



            6      can see what I meant clearly in that second prehearing



            7      conference order and the footnote, that what you



            8      prepared for them in the exhibits, the council will see,



            9      but I don't want it to take up time during the



           10      adjudicative hearing, even for the adopting of this



           11      witness's testimony, and have them in front of the



           12      council.



           13          If they want to be in front of the council, the



           14      time to do that for them is Wednesday, August 23rd,



           15      between 5:30 and hopefully 8:00.



           16          If we run later, we run later, but that's where I



           17      would be shifting some of those witnesses.



           18          They still get to be evidence, but they won't be



           19      sworn testimony subject to cross-exam.



           20          Does that help you understand where I'm coming



           21      from, Mr. Aramburu?



           22                        MR. ARAMBURU:  It does, and I



           23      understand that there were a number of testimonies that



           24      were provided that were of the nature you described;



           25      that is, personal opinions and that kind of thing.
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            1          There are a number of other testimonies that came



            2      in, for example Benton County Association of Realtors,



            3      Economic Development Council, these other folks who



            4      provided testimony.



            5          I think the City of-- Benton City provided



            6      testimony, and I think East Richland did.  I don't have



            7      that list in front of me at this point.



            8                        HEARING EXAMINER:  Those are the



            9      people that exactly responded to what I was looking for,



           10      people that can speak for somebody as a group, and those



           11      folks, I think, just like a chamber of commerce has



           12      participated in the past as an actual party in the



           13      Kitsap Valley project, I remember that personally, they



           14      didn't have a lot of evidence, but they were there and



           15      they were subject to anything they presented being



           16      subject to cross.



           17          Those witnesses, Mr. Aramburu, I hope I don't



           18      overlook something, but I don't intend to push them into



           19      a public comment status on my own order, so I think



           20      those folks should be ready to adopt their testimony and



           21      see if none of the other parties have questions, if



           22      someone on the council does.



           23          Does that make sense?



           24                        MR. ARAMBURU:  Well, it was my



           25      understanding that as to those testimonies, for example





                                                                         39

�







            1      the Benton County Board of Realtors, and I think it's



            2      the Tri-Counties Board of Realtors, that that person has



            3      provided testimony, there has been no request by the



            4      applicant, or any other party, to cross-examine them, so



            5      we do not understand that they would be subject to



            6      cross-examination.



            7          If, however, it is necessary for them to appear, we



            8      can make those arrangements, but there's a number of



            9      those people that fall into that category, and I just



           10      want to make sure our timing addresses that as well.



           11                        HEARING EXAMINER:  You heard what I



           12      said to Ms. Voelckers earlier about making sure that



           13      just because a party doesn't have a listed need for



           14      cross-examination, I want you to respect every member of



           15      this council, including the chair, has a right to ask a



           16      question of any witness during the adjudicative hearing.



           17                        MR. ARAMBURU:  That's understood.



           18                        HEARING EXAMINER:  At a public



           19      comment hearing, we are just listening.



           20           At an adjudicative hearing, we are creating



           21      evidence, and there may be questions about the evidence



           22      to make sure that the council understands it fully or



           23      can express further in-depth questions as needed.



           24          Okay.  Those folks that I don't say, "That's a



           25      public comment, just a personal opinion" in the order on
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            1      Monday, I will expect that they're put into the new



            2      joint comprehensive witness list and worked into the



            3      timing.



            4          I think we should be able to do that quickly--



            5      maybe all of them as a group, as Mr. McMahan suggests,



            6      if they're on similar topics, should be put together,



            7      and maybe within 15 minutes I can swear in the group.



            8          I think that will be a little bit more burdensome



            9      on a video setup, depending on where they are gathered,



           10      if they're all on individually, but we'll sort that out,



           11      and I will learn how to do that each day a little



           12      better.



           13          We can talk about the schedule.



           14          Go ahead, Mr. Aramburu?



           15                        MR. ARAMBURU:  We will make



           16      arrangements for those various parties to, at a



           17      preselected time, be available on video.



           18          I mean, these are not parties-- I don't want to say



           19      it's herding cats, but these are people with different



           20      interests and that sort of thing.



           21          What we will do is we will contact each one of



           22      these people, attempt to arrange a time by which they



           23      would appear via the Teams video that we have today,



           24      that they would adopt their testimony and be subject to



           25      questions from council members who have questions for
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            1      them.



            2          Is that the procedure we anticipate?



            3                        HEARING EXAMINER:  Yes.  That's



            4      perfect.



            5                        MR. ARAMBURU:  Okay.  Thank you.



            6      That's a bit of a job, but we'll get to work on it.



            7                        HEARING EXAMINER:  I appreciate it.



            8          I know this is a new procedure for everybody, and



            9      if I'm coming off at all, I don't know, in a negative



           10      connotation today, it's not intended.



           11          I'm frankly just a bit exhausted after the week



           12      that I've had, and I was looking forward to this at the



           13      end of the week, and it's been great to have a good,



           14      cordial planning conversation with everybody today, so I



           15      just ask the grace to not read anything into any way



           16      that I'm saying anything today.



           17          I am not frustrated with any of you, but if you had



           18      been in court today, you might understand that some of



           19      the stuff carries over.



           20          With that said, I'm just looking again at



           21      Ms. Stavitsky's list here.



           22          It sounds as though we need to address Ms. Ragsdel



           23      as to how that fits in on Monday the 21 st, right,



           24      Mr. McMahan?



           25                        MR. MCMAHAN:  Yes.  Thank you.  That
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            1      is correct.



            2          We have shared that with the other parties.



            3                        HEARING EXAMINER:  So do you think,



            4      Ms. Voelckers, that with the amount of time estimates



            5      that are there for an hour and a half for Scout to put



            6      on Emily Ragsdel, you will still have all the time you



            7      need for the cultural, historic, and archeological



            8      resource impact testimony?



            9                        MS. VOELCKERS:  I think, Your Honor,



           10      yes, we will still have the time we need to finish



           11      Yakama Nation's cultural impact testimony on the 21st.



           12          I don't want to throw a further wrench into the



           13      conversation, but I do want to let you know that I asked



           14      my colleague, Ms. Houston, to step away from this



           15      hearing to see if our wildlife biologists are available



           16      the second week.



           17          We had asked them to hold the first week, and so



           18      unless she's able to confirm that quickly, my request is



           19      that we still have the wildlife and habitat testimony on



           20      the 15th and 16th, have the cultural and archaeological



           21      resource impacts on the 21st, and then finish up with



           22      the rest of the impacts.



           23          I know I said earlier that I didn't have further



           24      comment, but that's my further comment, is that



           25      understanding now that we need to have Mr. Anderson
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            1      (phonetic) and Mr. Gonzueles (phonetic) appear and adopt



            2      their testimony, and I know that they are available on



            3      the 15th and 16th, so my request is that we have the



            4      wildlife on those days and then move forward with



            5      Ms. Ragsdel and Yakama Nation's cultural, archeological



            6      impact witnesses on the 21st.



            7                        HEARING EXAMINER:  All right.  That



            8      makes sense to me, and I think the parties can work



            9      together based on what we've talked about today and a



           10      little further refinement of the understanding of what



           11      needs to be accomplished during the eight days of



           12      hearing that we have.



           13          I am just doing a quick math at the bottom of the



           14      31 approximated hours and how much we just added to that



           15      by the requirement of bringing in those witnesses that



           16      weren't already listed.



           17          If I do a rough math, and I hate to do it in



           18      public, but if we have eight days-- if I went with six



           19      hours on the record each day, between 9 and 4:30, which



           20      is tight, that would be 48 hours of hearing time.



           21          If we went with five hours per day, we're down to



           22      40 hours, so that seems to be there's enough wiggle room



           23      between 31 hours the parties were originally estimating



           24      in total and perhaps even five hours per day on the



           25      record for eight days gives us 40.
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            1          Mr. McMahan, do you think we have enough time still



            2      at eight days and a low estimate of five hours, with a



            3      rough day of six hours-- and I realize we have to carve



            4      out a half day on Wednesday the 16th now too, so that



            5      would put us back down to 36 or 40 plus.



            6          Mr. McMahan, with that thought, do you think that



            7      this witness list might grow beyond 36 hours?



            8                        MR. MCMAHAN:  I'm going to trust your



            9      math.



           10          I don't think so, but who knows?



           11          I feel pretty secure in the list that we put



           12      together and in general estimates, so yeah, I'm



           13      comfortable with that.



           14                         HEARING EXAMINER:  Any other party



           15      think that, based on the discussions today, we can't



           16      still accomplish what everybody intends in the hours I'm



           17      estimating of the eight-- seven and a half days we have?



           18          Ms. Foster?



           19                        MS. FOSTER:  Thank you, Your Honor.



           20          No, I think the time estimate is fine.



           21          I think I still would like to note though that



           22      Benton County did anticipate to cross-examine Leslie



           23      Mclain (phonetic) under-- on the days that we discuss



           24      site restoration and decommissioning, so that, in



           25      theory, could take some time out of the land use topic,
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            1      but that's another discussion that we have been having



            2      with Scout back and forth.  I just wanted to note that.



            3                        HEARING EXAMINER:  Okay.  Understood.



            4          Ms. Reyneveld, any concerns about the timing that



            5      we've got here?



            6                        MS. REYNEVELD:  No, I don't have



            7      concerns.  Thank you, Judge.



            8                        HEARING EXAMINER:  And I know that



            9      you have some other plans next week, and we've, by



           10      splicing off the hearing days, helped out with those



           11      concerns.



           12          Are you going to be available or intending to



           13      participate in the final prehearing conference when we



           14      nail down the schedule even a little further?



           15                        MS. REYNEVELD:  Yes, I will be



           16      planning to participate.



           17          Again, I appreciate the accommodations from



           18      yourself and the parties.



           19                        HEARING EXAMINER:  It was a joint



           20      motion, was easy to approve.



           21                        MS. REYNEVELD:  Thank you.



           22                        HEARING EXAMINER:  By the time you



           23      get back, you'll say, "Mahalo," right?



           24                        MS. REYNEVELD:  I will.  That's how



           25      I'll start the hearing.
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            1                        HEARING EXAMINER:  Excellent.



            2          All right.  Let me turn then to Ms. Voelckers.



            3          Any other thoughts or concerns about the timing,



            4      assuming again the adjustment on the individual witness



            5      days?



            6                        MS. VOELCKERS:  Thank you, Your



            7      Honor.



            8           The only other concern I have or just want to state



            9      is that if-- I'm concerned that the 23rd is going to be



           10      a really long day for everyone, but especially for our



           11      council, so I propose that if things are moving along



           12      well, in terms of timing, that the group would consider



           13      whether or not we should make the 23rd a shorter day



           14      than a full day, to give everyone a chance to have that



           15      break before the public hearing.



           16          I think we've all discussed, I think, as a group,



           17      that we are trying to be as conservative as possible



           18      with these estimates, and certainly there might be some



           19      overlap in questions where some of us wouldn't take the



           20      time that we had planned to take.



           21          I'm just wanting to say that feels like it's going



           22      to be a really long day, even though it's a couple weeks



           23      away, and a long week, so this is my pitch that we try



           24      to build in flexibility, if we can.



           25                        HEARING EXAMINER:  We will.
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            1          If I had my camera on, I would say that you were



            2      reading my notes, but that was my next thing after I was



            3      going to ask Mr. Aramburu about the timing, so thank you



            4      for thinking like a judge on that and trying to have



            5      some merciful time for not only the council but for all



            6      of us to get a break before the evening on August 23rd.



            7          I appreciate that, and I think that's a great thing



            8      to try to build in, or at least if we can eliminate the



            9      afternoon session on the 23rd, everybody can get a



           10      little bit of rest and respite.



           11          We'll need it by then.



           12          If not, at least try to cut things off maybe at



           13      3:00 so folks can get out and have some sustenance



           14      before what could be a longer public comment hearing



           15      than is already anticipated.



           16          Mr. Aramburu, anything else on the schedule on the



           17      estimate time of 31 hours and maybe cutting four hours



           18      off again on the 23rd now and still getting it all done?



           19                        MR. ARAMBURU:  I guess I do have some



           20      concerns principally, I think, due to the idea that a



           21      number of our witnesses, in particular, will need to



           22      appear and essentially adopt their testimony.



           23          We do have, for example, I think it's three



           24      economic impact property value witnesses that were not



           25      identified for cross-examination.
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            1          They have substantive testimony.



            2          I am more than happy to arrange for them to come,



            3      but I think as you approach the council, they should



            4      be-- I don't want to put it quite this way, but reminded



            5      that, for example, Ms. Sanders' testimony, that we



            6      provided, which is regarding economic impact, the



            7      applicant has chosen not to cross-examine on that



            8      subject matter, but the council members will need to



            9      understand that that's testimony that they will need to



           10      read, even though the witness may do nothing other than



           11      come up and testify that this is their testimony and



           12      open for any questions.



           13          I think that in that regard there's also some-- the



           14      Benton County fire chief has provided testimony here,



           15      and there's no indication that he is a person that would



           16      be cross-examined.



           17          There are a number of people that fall into that



           18      category that are not strictly residents.



           19          I am anticipating some back and forth time issues



           20      there, so I have not thought closely about it, but I do



           21      want to kind of reserve on that as we try to fit in all



           22      these people.



           23                        HEARING EXAMINER:  No, those are all



           24      good concerns, and of course the council members will be



           25      expected to have read testimony ahead of each witness,
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            1      and, again, that letter that I have etched out to the



            2      council members, looking at-- yeah, one of the things



            3      that's on that list is to understand that process of



            4      reading all the testimony in advance and particularly



            5      reviewing the night before each of the witnesses that



            6      they will be hearing and have a chance to cross-examine



            7      the next day.



            8          That's well taken, Mr. Aramburu, and certainly in



            9      the recommendation letter.



           10          You should have a copy of that letter again on



           11      Monday morning to, as I promised, give me any further



           12      input in case you think I've left out for the council



           13      members that-- they should receive this like the middle



           14      of next week, I'm hoping.



           15          If I get it to you Monday, we'll have your



           16      responses by Tuesday and any edits.



           17          I will send it to you in the form of a Word



           18      document, so if it's easy for you to just resubmit it



           19      and say, "This is our party's edits"-- again, I don't



           20      want track changes that say I've made a grammatical



           21      error.



           22          I'm looking for like comment boxes that would say,



           23      "Hey, judge, can you add this in," and we'll go from



           24      there.



           25          EFSEC staff is pretty good at making sure that I
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            1      don't have any grammatical things, but once they take a



            2      look at it on Monday morning, we'll get it shipped out



            3      to you and look for your comments and say, "Oh, judge,



            4      what about this?  This would be an important thing for a



            5      council member to know," especially if all of their



            6      first experience, like some of you, being in an



            7      adjudicative hearing of this magnitude, let alone just



            8      any EFSEC hearing-- so thanks, Mr. Aramburu, those are



            9      good points, and I would expect that they might have



           10      some questions for those members, like the fire chief,



           11      or on the economic impact, even if nobody else does.



           12          Those are matters of concern that I think have come



           13      up, not in this case but just in other questions and



           14      comments I've heard council members say at monthly



           15      meetings, and so I know that they're not afraid to ask a



           16      question in general, and in this adjudication it should



           17      be a little more focused.



           18          All right.  What I think we'll do is ask that the



           19      parties go back and take this joint comprehensive



           20      witness list, and I appreciate all of the timing here,



           21      if we can now build it into a general schedule that has



           22      times that we might anticipate each witness on top of



           23      just their estimates for cross-exam, so we might know



           24      where a break should be taken.



           25          I am looking, for instance, at just the first day
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            1      with Ms. Mclain, Mr. Went (phonetic), and Ms. Cook.



            2          If we can give them a general time-- it looks like



            3      Ms. Mclain will take up most of the morning and some of



            4      the afternoon, depending on when the lunch break is.



            5          I think we talked about an 8:30 a.m. housekeeping



            6      session that we won't need every day, but then going to



            7      9:00 a.m. to 4, and some days stretching that out to



            8      4:30.



            9          If we target a lunch break somewhere in the noon



           10      hour, I would imagine that Ms. Mclain would then be 9 to



           11      noon and with the remaining one and three-quarters hours



           12      would be, say, 1 to 2:30.



           13          That makes it hard to get Mr. Went and Ms. Cook in



           14      on that land use consistency.  That's why you've asked



           15      for a day and a half, so it might be that Ms. Cook is



           16      scheduled on the second day, and we leave Mr. Went



           17      perhaps from 2:30 to 4 with a provision that he be



           18      available if we need him the next morning.



           19          Mr. McMahan, does that make sense what I'm



           20      suggesting, that you give me basic time estimates?



           21          So just in case Ms. Mclain is only available in the



           22      afternoon that day, that makes it harder, but if she's



           23      available in the morning and only on that day-- not



           24      Ms. Mclain, but the other one I am thinking of for next



           25      week.
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            1          But you get the general idea, Mr. McMahan, of what



            2      I'm asking to be put together for the next version of



            3      this?



            4                        MR. MCMAHAN:  Yes, thank you, and



            5      Ms. Schimelpfenig moments ago just volunteered to do



            6      that, take first shot at it and circulate.



            7                        HEARING EXAMINER:  Based on the other



            8      questions of where these other witnesses that weren't in



            9      the original estimates might be, I don't know if the



           10      parties want to propose a spot on the schedule, if it's



           11      not first thing in the morning or otherwise, that a



           12      group of witnesses-- maybe a half hour time slot for



           13      taking adoption of testimony of, call it, uncontested



           14      witnesses by the parties, but making them available to



           15      the council.  That might be another block of time that



           16      Ms. Schimelpfenig could work on with the parties to say



           17      what day is best.



           18          Even if it's kind of off topic, because folks are



           19      not available as Mr. Aramburu had said, let's have some



           20      latitude on saying, "This topic would be taken up on day



           21      four or day six," whatever it is, "But this witness, who



           22      no one else anticipated cross-examining is here today



           23      for the council to ask any questions as they adopt their



           24      testimony."



           25          I think that would be fine.





                                                                         53

�







            1          If they don't have any questions, it's a quick on



            2      and off.  If they do have questions, they'll have



            3      notice, "This was the witness on the schedule today,



            4      even though it's slightly off topic from today's topic,"



            5      but we go from there.



            6          All right.  I don't have a lot more for today's



            7      agenda, other than picking up where we left off last



            8      Tuesday on the scheduling question.



            9          If there were other topics that I said were going



           10      to be today last Tuesday, I want to go around the room



           11      and see if there's something that I told the party I



           12      would take up that I'm overlooking today.



           13          Otherwise, we may be done by 4:30.



           14          Mr. McMahan, anything else the applicant wants me



           15      to cover today?



           16                        MR. MCMAHAN:  No, Your Honor.  Thank



           17      you.



           18                        HEARING EXAMINER:  Ms. Foster,



           19      anything else from the County?



           20                        MS. FOSTER:  Not necessarily a topic,



           21      Your Honor, but I do think I want to ask one clarifying



           22      question.



           23          It seems as though the applicant has acknowledged



           24      that there won't be live testimony and that it will just



           25      be cross-examination and direct testimony-- I'm sorry,
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            1      and redirect testimony, so I think if I'm correct, that



            2      means, for example, for Ms. Mclain, that one hour



            3      estimate from Scout, we can remove that from the time



            4      estimate.



            5          I just want to clarify that point.



            6                        HEARING EXAMINER:  Mr. McMahan, can



            7      you respond to that?



            8                        MR. MCMAHAN:  Maybe.



            9          I mean, we will-- Ms. Mclain will, of course, be



           10      sworn in and will then be open and available to any



           11      questioning from the parties.



           12          We built in one hour just for redirect, frankly,



           13      just to have kind of a good time count here.



           14                        HEARING EXAMINER:  And I'm looking at



           15      the footnote, Roman Numeral little one, that comes on a



           16      couple of those witnesses, including Ms. Mclain, and I



           17      think that's what Ms. Foster is asking about.



           18           "Scout may offer additional live testimony from



           19      four of your witnesses to respond to points."



           20                        MR. MCMAHAN:  Yeah.  So first of all



           21      I want to be clear that we are not suggesting



           22      supplemental testimony on the original direct testimony



           23      for witnesses who were sworn in, you know, at the



           24      beginning of this process.



           25          But the intention is just to make sure, as I say,
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            1      from a timing standpoint, that we're able to build into



            2      the schedule a time for us to redirect, for example, on



            3      Ms. Mclain, because she's going to be facing some



            4      considerable cross-examination, and I anticipate some



            5      redirect.



            6                        HEARING EXAMINER:  All right.  And



            7      that makes sense, so long as it's within the scope of



            8      the original testimony and within the scope of cross--



            9                        MR. MCMAHAN:  Yes.



           10                        HEARING EXAMINER:  You have been in



           11      litigation long enough to know that rule.



           12                        MR. MCMAHAN:  Yes.



           13                        HEARING EXAMINER:  And I think



           14      Mr. Aramburu would quickly tell us that any of this



           15      attempt to expand the record on the day of the hearing



           16      is going to be objected to, and he can expect a



           17      favorable ruling on that.  We have enough to cover.



           18          I think the only other question is that



           19      supplemental testimony from Mr. Kobus based on what is



           20      there in the deposition.



           21          And it's within the scope, I think, that you have



           22      mentioned today about the battery energy storage issues



           23      and the other water resources questions.



           24          Is that correct, Mr. McMahan?



           25                        MR. MCMAHAN:  Correct.
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            1                        HEARING EXAMINER:  All right.  I am



            2      looking back down the list to see where--



            3                        MS. VOELCKERS:  Your Honor, this is



            4      Shona Voelckers, if I could ask one more clarifying



            5      question about Ms. Mclain's testimony.



            6                        HEARING EXAMINER:  Yes.



            7                        MS. VOELCKERS:  Thank you.  I have



            8      also been drafting up a new list, so I'm happy to



            9      circulate that as well from my notes.



           10          To that end, I think it would be helpful to clarify



           11      if there are any concerns with Benton County's request



           12      to call Ms. Mclain later in the hearing.  I think that's



           13      also going to lead to less time on that first day



           14      because Benton County, and that's under another footnote



           15      there, Footnote No. 2, intends to cross-examine her on



           16      site restoration and decommissioning, but that was not



           17      included down in the list itself.



           18          We would just like to clarify that part as well, in



           19      terms of timing, if we really need 4.75 hours for



           20      Ms. Mclain that first day or if some of that should be



           21      reserved for later testimony on site restoration and



           22      decommissioning.



           23                         HEARING EXAMINER:  I agree,



           24      Ms. Voelckers, that I only see her name listed on that



           25      comprehensive exhibit list on that land use consistency
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            1      topic and on that particular day that we are talking



            2      about.



            3          It sounds, from Footnote, at the end, No. 2, her



            4      name should appear twice on the list, once for the land



            5      use topic and once for those other items that Benton



            6      County wants to cross-examine on.



            7          Mr. McMahan, is it possible that she be available



            8      on multiple days of the hearing, given that concern?



            9                        MR. MCMAHAN:  I will be meeting with



           10      her Monday at noon, and I will talk about that with her.



           11          Yeah, I mean, we were just trying to follow the



           12      list that Your Honor had created, and there weren't



           13      witnesses that really showed up specifically as to site



           14      restoration and decommissioning, and there is some



           15      testimony from her on those topics, and I think there



           16      was some limited response from Mr. Went, but-- and it is



           17      limited, but we will make her available.  I'm sure she



           18      will be happy about that.



           19                        HEARING EXAMINER:  Well, she will get



           20      to see our bright shining faces twice, and maybe she



           21      will figure out if one of my ties is something she



           22      likes.  Who knows?



           23                        MR. MCMAHAN:  I will take it up with



           24      her.



           25                        HEARING EXAMINER:  Okay.  I just
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            1      think that that makes perfect sense from the County's



            2      perspective and what Ms. Voelckers is saying, so it



            3      could free up some time there, but it will shift it



            4      around to another day.



            5          Again, keeping in mind that we are going to try to



            6      take Wednesday, August 23rd, as a lighter day in the



            7      afternoon, that would be perfect.



            8          All right.  Ms. Voelckers, let me come back to you



            9      and see if there are any other topics, besides what you



           10      just brought up, that you wanted to have addressed



           11      today.



           12                        MS. VOELCKERS:  Thank you, Your



           13      Honor.



           14          I don't have anything else that-- for the hearing



           15      today.



           16          I think the rest of my follow-up can be with the



           17      rest of the parties in terms of circulating this updated



           18      list and working out the finer points on it.



           19                        HEARING EXAMINER:  Great.



           20          Ms. Reyneveld, any other topics that you needed



           21      brought up today?



           22                        MS. REYNEVELD:  I think I mentioned



           23      at our last conference that our expert, Mr. McGyver



           24      (phonetic), might want to clarify his responses to a few



           25      questions in response to the deposition of Mr. Watson,
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            1      and it's my understanding that if he is going to



            2      supplement, it would be a brief supplement, but that you



            3      would like a motion for leave for that or what is the



            4      specific procedure?



            5                        HEARING EXAMINER:  On that question,



            6      why don't you check what it is he's responding to and



            7      which parties took that deposition, because, again, I



            8      haven't seen that deposition, and check with them if



            9      they have real concerns about him, whatever it is you



           10      think he needs to supplement, and if not, we can do it



           11      one of two ways:



           12          We can do it by stipulation on the record if all



           13      parties say, "We anticipate Mr. McGyver needs to clarify



           14      X or Y."



           15          We can do that and talk about it next week and try



           16      to avoid you having to file a motion.



           17          If it's something that we need a "He's going to be



           18      reading from a script or something that comes in," then



           19      I would anticipate that you would want to see if you can



           20      get an agreed order, just like we talked about for some



           21      of the other potential supplements.



           22                        MS. REYNEVELD:  Okay.  That makes



           23      sense.



           24          I can confer with Yakama Nation and the other



           25      parties, and I'll come kind of prepared to discuss at
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            1      our next prehearing conference.



            2                        HEARING EXAMINER:  And I think the



            3      other thing to build into the schedule, much as Scout



            4      Clean Energy had some time for Ms. Mclain, maybe,



            5      depending on how much time you think Mr. McGyver is



            6      going to need for supplementing-- if it's ten minutes,



            7      that is one thing, if it's an hour, it's something else



            8      that should be listed on the right-hand side there with



            9      a time estimate or see if you need to do that redirect



           10      that Mr. McMahan is suggesting so he could clarify



           11      things.



           12                        MS. REYNEVELD:  Okay.



           13          It was my understanding from our last conference,



           14      Judge, that you preferred me to supplement the record



           15      through a written supplement.



           16          Do you-- are you now preferring that Mr. McGyver



           17      supplement verbally?



           18                        HEARING EXAMINER:  No.  I am



           19      responding to what you said.



           20          He has pre-filed testimony, but then you said he



           21      would be responding to clarifications from a deposition,



           22      and that deposition, again, is not in the record, so I



           23      guess I was interpreting that he would be responding to



           24      cross-examination questions based on his deposition, and



           25      then you would have to then supplement and clarify.
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            1          If he has supplemental testimony that wasn't



            2      included in what he pre-filed, then it should be in



            3      writing, and, again, depending on what it is, the Yakama



            4      Nation and the other parties may stipulate that it's



            5      agreed that that's a logical supplement so that we have



            6      the best possible record, similar to what Mr. McMahan



            7      was representing about the evolving battery energy



            8      storage, perhaps after the deposition and the pre-filed



            9      testimony, there's new and better information-- if it's



           10      in that manner, I'm guessing it will be generally



           11      agreed.



           12          Ms. Voelckers, with that description, it sounds



           13      like you're the party that took the deposition, is what



           14      Ms. Reyneveld is asking for something that might be



           15      another agreed order?



           16                        MS. VOELCKERS:  Thank you, Your



           17      Honor.



           18          Yes, and actually our preference would be for this



           19      to happen before the prehearing briefs are due because I



           20      understand it to be a change to what's already been



           21      filed, and it shows that we're all referencing the most



           22      accurate testimony.



           23          Our preference is that we would just work with



           24      Ms. Reyneveld and the other parties for a stipulated



           25      supplemental testimony that comes in writing early next
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            1      week so we can all have it and also so that we don't



            2      need to spend unnecessary time going over it in the



            3      hearing itself.



            4                        HEARING EXAMINER:  All right.  So



            5      Ms. Reyneveld, it sounds like you have a potential



            6      solution that's less burdensome than filing something



            7      for the judge, wait for other parties to respond, and



            8      then get an order.



            9          Does that work for you?



           10                        MS. REYNEVELD:  Yes, it does.



           11          Thank you.



           12                        HEARING EXAMINER:  All right.  Sounds



           13      like with everybody so far there is no additional



           14      topics.



           15          Mr. Aramburu, other than the Blue Angels, any



           16      additional topics?



           17                        MR. ARAMBURU:  They left us alone at



           18      least for a while.



           19          There are outstanding responses that we have, I



           20      think two or three motions that have been filed, and



           21      we're going to be working on those this weekend and get



           22      those to you, so there's those outstanding issues.



           23          Again, with respect to the Kobus testimony or



           24      supplemental testimony, we still believe that should be



           25      a motion-by-motion, and we have a chance to respond to
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            1      that motion.



            2          Those are our concerns.



            3          I think everything else has been covered, and we



            4      are going to be supplying the parties with a list of the



            5      witnesses who submitted testimony that were not-- that



            6      was not personal opinions, a list of those people and



            7      when they would be available to testify.



            8                        HEARING EXAMINER:  Excellent.



            9          On that particular list, when you circulate it, if



           10      you will make sure I am on the e-mail list, I would love



           11      to have a look over everyone's shoulder on that



           12      particular topic.



           13                         MR. MCMAHAN:  That would be fine.



           14      We'll circulate it to you as well.



           15                        HEARING EXAMINER:  All right.  Thank



           16      you.



           17           Mr. McMahan, will you clarify for Mr. Aramburu that



           18      that's your intent, to get that supplemental testimony



           19      together on the water rights, and the battery energy



           20      storage system, and file a motion to add that to



           21      Mr. Kobus's time?



           22                        MR. MCMAHAN:  To add it to his time?



           23      I am not sure what you mean.



           24          We will be filing a motion to supplement the



           25      testimony in the deposition, and I will endeavor to have
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            1      that on Monday morning.



            2                        HEARING EXAMINER:  Well, what I'm



            3      suggesting is that Mr. Kobus will, at some point, adopt



            4      that supplemental testimony or be called for



            5      cross-examination.



            6          I don't see his name anywhere on the current list



            7      of witnesses.



            8                        MR. MCMAHAN:  We will be happy to



            9      provide him as a live witness and subject to



           10      cross-examination on these narrow issues, absolutely.



           11                        HEARING EXAMINER:  All right.  And--



           12      you figure out what way works best.



           13          Again, on those narrow topics, you work with



           14      Mr. Aramburu to figure out, once he adopts those, what,



           15      if any, cross-exam might occur, and once the council,



           16      again, reads his deposition, the discovery deposition,



           17      they may also have some questions, depending on what



           18      Mr. Aramburu asked and what he answered.



           19                        MR. MCMAHAN:  Agreed.  Thank you.



           20                        HEARING EXAMINER:  Okay.  I think



           21      we've gone around the room.



           22          Does anybody else have anything before we adjourn



           23      today's prehearing conference?



           24                                      (Nothing stated.)



           25                         HEARING EXAMINER:  All right.
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            1      Hearing none, I think today the quick summary is just we



            2      talked about scheduling.



            3          I don't know-- the administrative procedures wants



            4      me to have a preconference order for every time we have



            5      one of these.



            6          All I'm intending to do is issue a one-page, "We



            7      talked about scheduling, and we are going to get



            8      together again next week on the 10th of August, as



            9      previously discussed, starting at 2:00."



           10          I don't know necessarily that we need a whole lot



           11      of time, other than to confirm the refinements of the



           12      schedule.



           13          Are there any other agenda items that parties would



           14      like for next Thursday at 2:00 on the 10th?



           15          Mr. McMahan, do you anticipate anything but a



           16      refined schedule?



           17                        MR. MCMAHAN:  No, Your Honor.  Thank



           18      you.



           19                        HEARING EXAMINER:  Ms. Foster, do you



           20      anticipate anything else, besides that?



           21                        MS. FOSTER:  No, Your Honor.  Thank



           22      you.



           23                        HEARING EXAMINER:  Mr. Aramburu, I am



           24      going to go out of order.



           25           Do you have any other items?
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            1                        MR. ARAMBURU:  Nothing other than



            2      what I've discussed today during the conference.



            3                        HEARING EXAMINER:  Okay.  We'll have



            4      kind of a round-robin at the end of next Thursday, but



            5      if it's just refining the schedule, it might be



            6      mercifully brief.



            7          Ms. Voelckers, anything besides refining the



            8      schedule on August 10th?



            9                        MS. VOELCKERS:  Thank you, Your



           10      Honor.



           11          We have an outstanding discovery request to the



           12      applicant related to the water for the project, and so



           13      depending on how that progresses, as well as the



           14      potential that that would come in instead through new



           15      direct testimony, that may be a topic that we need to



           16      discuss on Thursday.



           17          I don't know at this time if that potentially is



           18      resolved.



           19                        HEARING EXAMINER:  Okay.  I've made a



           20      note of that.



           21          Ms. Reyneveld, any other topics you might think of



           22      for next Thursday?



           23          I guess it would be almost morning by the time we



           24      get to you.



           25                        MS. REYNEVELD:  No, Your Honor.
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            1      Thank you.



            2                        HEARING EXAMINER:  Okay.  I don't



            3      have anything else for today, and hearing that none of



            4      the other parties do, I'll be talking to you next



            5      Thursday at 2:00.



            6           We'll refine the schedule, we will see where the



            7      Yakama discovery request is with the applicant on water



            8      issues, and as I say, hopefully Monday and Tuesday



            9      you'll see a lot of the other orders that are still in



           10      the queue come out to you.



           11          Thank you all for your time and consideration.



           12           We are going to adjourn the prehearing conference



           13      at 4:40, and I don't know if we had a court reporter or



           14      not, but we have the audio and video recordings through



           15      Teams.



           16          Thank you all.  Have a great weekend.



           17                             (Hearing adjourned at 4:40 p.m.)
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