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·1· · · · · · · · · · ·BE IT REMEMBERED that on Tuesday,

·2· ·August 15, 2023, at 621 Woodland Square Loop Southeast,

·3· ·Lacey, Washington, at 8:30 a.m., before the Washington

·4· ·Energy Facility Site Evaluation Council; Kathleen Drew,

·5· ·Chair; and Adam E. Torem, Administrative Law Judge, the

·6· ·following proceedings were had, to wit:

·7

·8· · · · · · · · · · · · <<<<<< >>>>>>

·9

10· · · · · · · · · · · · · · ·(Excerpt begins at 8:35 a.m.)

11

12· · · · · · · · · · · JUDGE TOREM:· On the motion to

13· ·compel -- I'll move to the next item on my list -- I

14· ·wanted to give you essentially an oral ruling on that

15· ·rather than spend the time writing.· And if you're

16· ·going to take notes, this is a good time to start on

17· ·this, the motion to compel filed by Tri-Cities Cares.

18· · · · My notes indicate that on July 28th, Mr. Aramburu

19· ·filed the motion to compel certain documents to be

20· ·produced by the applicant.· The motion was based on an

21· ·impasse that was reached during discovery.· And in

22· ·quick summary, the documents and the motions he's

23· ·trying to compel production of are meteorological data;

24· ·information about the applicant trying to do their

25· ·interconnections with BPA, the Bonneville Power



·1· ·Association, and -- or Administration; and the

·2· ·estimated production of the various turbines, and

·3· ·essentially was questioning some of the commercial

·4· ·viability aspects of the proposed project.· And it may

·5· ·have been seeking proprietary data, some indication of

·6· ·that being discussed during testimony prefiled by a

·7· ·Witness Poulos, P-o-u-l-o-s.

·8· · · · That was on a Friday afternoon.· And the following

·9· ·week, on Tuesday, August 1st, the applicant filed its

10· ·opposition.· And the applicant indicated there were

11· ·four requests for production that they opposed.· And

12· ·they were:· No. 1, based on the July 28th order that

13· ·took BPA interconnection topics essentially off the

14· ·table for this adjudication.

15· · · · They also, under RFP No. 2, cited to the Whistling

16· ·Ridge case and the same order that I just referenced

17· ·that I issued on July 28th.· That particular RFP was

18· ·looking for wind resource potential, and the applicant

19· ·contended that I had made that not a topic for

20· ·adjudication in the previous order.

21· · · · And looking at the Whistling Ridge previous

22· ·prehearing conference order that was issued in that

23· ·matter, making these kind of inquiries essentially

24· ·not -- it's a business decision, and it'd be based on

25· ·proprietary information.



·1· · · · Request for Production No. 3 was opposed because

·2· ·it went into energy production of the turbines, and the

·3· ·applicant asserted again proprietary information there.

·4· · · · And, finally, for the Request for Production

·5· ·No. 5, the applicant said that looking for a cost per

·6· ·kilowatt hour on what the savings or cost to the

·7· ·consumer might be was another commercial viability

·8· ·issue and not within the realm of EFSEC's mission or

·9· ·jurisdiction.

10· · · · I looked at the Residents Opposed to Kittitas

11· ·County and EFSEC matter that came out from the supreme

12· ·court, otherwise known as the ROKT case, R-O-K-T, and

13· ·it ruled according to 80.50.040, Sub 2, that under that

14· ·statute, the economic viability of a proposed project

15· ·was not relevant.· And the quote that I found

16· ·persuasive there in favor of the applicant's arguments

17· ·was as follows:

18· · · · "As economic analysis does not relate to

19· ·environmental or ecological concerns, we" -- being the

20· ·supreme court -- "believe that EFSEC was within its

21· ·authority to refuse to review the economical viability

22· ·of the Kittitas Valley Wind Power Project."

23· · · · In the Whistling Ridge case, Administrative Law

24· ·Judge Bob Wallis, on behalf of the Council, took the

25· ·same approach.· His Prehearing Order No. 11, which is



·1· ·also labeled as Council Order No. 855, took a fairly

·2· ·careful and conservative approach to discovery,

·3· ·particularly of confidential and sensitive information.

·4· · · · And in the Whistling Ridge case, that order

·5· ·followed the Kittitas Valley precedent from the supreme

·6· ·court and denied discovery based on the relevance of

·7· ·that information to the adjudication and the

·8· ·sensitivity of the proprietary data and information.

·9· · · · So my ruling denying the motion is that I won't

10· ·break with the precedent established by the ROKT court

11· ·or the ruling more recently in the Whistling Ridge

12· ·matter.

13· · · · My prehearing orders in this case have already

14· ·indicated that certain economic viability information

15· ·is not germane or helpful to Council members or their

16· ·work to develop a recommendation to the governor.· The

17· ·discovery of BPA interconnection issues, wind resource

18· ·potential data, and energy production and cost or rate

19· ·analysis data is not authorized in this matter.· So,

20· ·therefore, Mr. Aramburu, the TCC motion to compel those

21· ·documents is denied.

22

23· · · · · · · · · · · · · · ·(Excerpt concluded at

24· · · · · · · · · · · · · · · 8:40 a.m.)
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·1· ·STATE OF WASHINGTON )· · ·I, John M.S. Botelho, CCR, RPR,
· · · · · · · · · · · · ·) ss· a certified court reporter
·2· ·County of Pierce· · )· · ·in the State of Washington, do
· · · · · · · · · · · · · · · ·hereby certify:
·3

·4
· · · · · That the foregoing proceedings were taken in my
·5· ·presence on August 15, 2023, and thereafter were transcribed
· · ·under my direction; that the transcript is a full, true and
·6· ·complete transcribed excerpt of the said proceedings, and
· · ·was transcribed to the best of my ability;
·7
· · · · · That I am not a relative, employee, attorney or counsel
·8· ·of any party to this action or relative or employee of any
· · ·such attorney or counsel and that I am not financially
·9· ·interested in the said action or the outcome thereof;

10· · · · IN WITNESS WHEREOF, I have hereunto set my hand
· · ·this 16th day of August, 2023.
11

12
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14
· · · · · · · · · · · · · · · ·_________________________________
15· · · · · · · · · · · · · · ·John M.S. Botelho, CCR, RPR
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 1                     BE IT REMEMBERED that on Tuesday,

 2   August 15, 2023, at 621 Woodland Square Loop Southeast,

 3   Lacey, Washington, at 8:30 a.m., before the Washington

 4   Energy Facility Site Evaluation Council; Kathleen Drew,

 5   Chair; and Adam E. Torem, Administrative Law Judge, the

 6   following proceedings were had, to wit:

 7

 8                        <<<<<< >>>>>>

 9

10                             (Excerpt begins at 8:35 a.m.)

11

12                      JUDGE TOREM:  On the motion to

13   compel -- I'll move to the next item on my list -- I

14   wanted to give you essentially an oral ruling on that

15   rather than spend the time writing.  And if you're

16   going to take notes, this is a good time to start on

17   this, the motion to compel filed by Tri-Cities Cares.

18        My notes indicate that on July 28th, Mr. Aramburu

19   filed the motion to compel certain documents to be

20   produced by the applicant.  The motion was based on an

21   impasse that was reached during discovery.  And in

22   quick summary, the documents and the motions he's

23   trying to compel production of are meteorological data;

24   information about the applicant trying to do their

25   interconnections with BPA, the Bonneville Power
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 1   Association, and -- or Administration; and the

 2   estimated production of the various turbines, and

 3   essentially was questioning some of the commercial

 4   viability aspects of the proposed project.  And it may

 5   have been seeking proprietary data, some indication of

 6   that being discussed during testimony prefiled by a

 7   Witness Poulos, P-o-u-l-o-s.

 8        That was on a Friday afternoon.  And the following

 9   week, on Tuesday, August 1st, the applicant filed its

10   opposition.  And the applicant indicated there were

11   four requests for production that they opposed.  And

12   they were:  No. 1, based on the July 28th order that

13   took BPA interconnection topics essentially off the

14   table for this adjudication.

15        They also, under RFP No. 2, cited to the Whistling

16   Ridge case and the same order that I just referenced

17   that I issued on July 28th.  That particular RFP was

18   looking for wind resource potential, and the applicant

19   contended that I had made that not a topic for

20   adjudication in the previous order.

21        And looking at the Whistling Ridge previous

22   prehearing conference order that was issued in that

23   matter, making these kind of inquiries essentially

24   not -- it's a business decision, and it'd be based on

25   proprietary information.
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 1        Request for Production No. 3 was opposed because

 2   it went into energy production of the turbines, and the

 3   applicant asserted again proprietary information there.

 4        And, finally, for the Request for Production

 5   No. 5, the applicant said that looking for a cost per

 6   kilowatt hour on what the savings or cost to the

 7   consumer might be was another commercial viability

 8   issue and not within the realm of EFSEC's mission or

 9   jurisdiction.

10        I looked at the Residents Opposed to Kittitas

11   County and EFSEC matter that came out from the supreme

12   court, otherwise known as the ROKT case, R-O-K-T, and

13   it ruled according to 80.50.040, Sub 2, that under that

14   statute, the economic viability of a proposed project

15   was not relevant.  And the quote that I found

16   persuasive there in favor of the applicant's arguments

17   was as follows:

18        "As economic analysis does not relate to

19   environmental or ecological concerns, we" -- being the

20   supreme court -- "believe that EFSEC was within its

21   authority to refuse to review the economical viability

22   of the Kittitas Valley Wind Power Project."

23        In the Whistling Ridge case, Administrative Law

24   Judge Bob Wallis, on behalf of the Council, took the

25   same approach.  His Prehearing Order No. 11, which is
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 1   also labeled as Council Order No. 855, took a fairly

 2   careful and conservative approach to discovery,

 3   particularly of confidential and sensitive information.

 4        And in the Whistling Ridge case, that order

 5   followed the Kittitas Valley precedent from the supreme

 6   court and denied discovery based on the relevance of

 7   that information to the adjudication and the

 8   sensitivity of the proprietary data and information.

 9        So my ruling denying the motion is that I won't

10   break with the precedent established by the ROKT court

11   or the ruling more recently in the Whistling Ridge

12   matter.

13        My prehearing orders in this case have already

14   indicated that certain economic viability information

15   is not germane or helpful to Council members or their

16   work to develop a recommendation to the governor.  The

17   discovery of BPA interconnection issues, wind resource

18   potential data, and energy production and cost or rate

19   analysis data is not authorized in this matter.  So,

20   therefore, Mr. Aramburu, the TCC motion to compel those

21   documents is denied.

22

23                             (Excerpt concluded at

24                              8:40 a.m.)

25
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 1   STATE OF WASHINGTON )     I, John M.S. Botelho, CCR, RPR,

                         ) ss  a certified court reporter

 2   County of Pierce    )     in the State of Washington, do

                               hereby certify:

 3

 4

          That the foregoing proceedings were taken in my

 5   presence on August 15, 2023, and thereafter were transcribed

     under my direction; that the transcript is a full, true and

 6   complete transcribed excerpt of the said proceedings, and

     was transcribed to the best of my ability;

 7

          That I am not a relative, employee, attorney or counsel

 8   of any party to this action or relative or employee of any

     such attorney or counsel and that I am not financially

 9   interested in the said action or the outcome thereof;

10        IN WITNESS WHEREOF, I have hereunto set my hand

     this 16th day of August, 2023.

11

12

13

14

                               _________________________________

15                             John M.S. Botelho, CCR, RPR

                               Certified Court Reporter No. 2976

16                             (Certification expires 5/26/2024.)
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            1                       BE IT REMEMBERED that on Tuesday,



            2     August 15, 2023, at 621 Woodland Square Loop Southeast,



            3     Lacey, Washington, at 8:30 a.m., before the Washington



            4     Energy Facility Site Evaluation Council; Kathleen Drew,



            5     Chair; and Adam E. Torem, Administrative Law Judge, the



            6     following proceedings were had, to wit:



            7



            8                          <<<<<< >>>>>>



            9



           10                               (Excerpt begins at 8:35 a.m.)



           11



           12                        JUDGE TOREM:  On the motion to



           13     compel -- I'll move to the next item on my list -- I



           14     wanted to give you essentially an oral ruling on that



           15     rather than spend the time writing.  And if you're



           16     going to take notes, this is a good time to start on



           17     this, the motion to compel filed by Tri-Cities Cares.



           18          My notes indicate that on July 28th, Mr. Aramburu



           19     filed the motion to compel certain documents to be



           20     produced by the applicant.  The motion was based on an



           21     impasse that was reached during discovery.  And in



           22     quick summary, the documents and the motions he's



           23     trying to compel production of are meteorological data;



           24     information about the applicant trying to do their



           25     interconnections with BPA, the Bonneville Power
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            1     Association, and -- or Administration; and the



            2     estimated production of the various turbines, and



            3     essentially was questioning some of the commercial



            4     viability aspects of the proposed project.  And it may



            5     have been seeking proprietary data, some indication of



            6     that being discussed during testimony prefiled by a



            7     Witness Poulos, P-o-u-l-o-s.



            8          That was on a Friday afternoon.  And the following



            9     week, on Tuesday, August 1st, the applicant filed its



           10     opposition.  And the applicant indicated there were



           11     four requests for production that they opposed.  And



           12     they were:  No. 1, based on the July 28th order that



           13     took BPA interconnection topics essentially off the



           14     table for this adjudication.



           15          They also, under RFP No. 2, cited to the Whistling



           16     Ridge case and the same order that I just referenced



           17     that I issued on July 28th.  That particular RFP was



           18     looking for wind resource potential, and the applicant



           19     contended that I had made that not a topic for



           20     adjudication in the previous order.



           21          And looking at the Whistling Ridge previous



           22     prehearing conference order that was issued in that



           23     matter, making these kind of inquiries essentially



           24     not -- it's a business decision, and it'd be based on



           25     proprietary information.
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            1          Request for Production No. 3 was opposed because



            2     it went into energy production of the turbines, and the



            3     applicant asserted again proprietary information there.



            4          And, finally, for the Request for Production



            5     No. 5, the applicant said that looking for a cost per



            6     kilowatt hour on what the savings or cost to the



            7     consumer might be was another commercial viability



            8     issue and not within the realm of EFSEC's mission or



            9     jurisdiction.



           10          I looked at the Residents Opposed to Kittitas



           11     County and EFSEC matter that came out from the supreme



           12     court, otherwise known as the ROKT case, R-O-K-T, and



           13     it ruled according to 80.50.040, Sub 2, that under that



           14     statute, the economic viability of a proposed project



           15     was not relevant.  And the quote that I found



           16     persuasive there in favor of the applicant's arguments



           17     was as follows:



           18          "As economic analysis does not relate to



           19     environmental or ecological concerns, we" -- being the



           20     supreme court -- "believe that EFSEC was within its



           21     authority to refuse to review the economical viability



           22     of the Kittitas Valley Wind Power Project."



           23          In the Whistling Ridge case, Administrative Law



           24     Judge Bob Wallis, on behalf of the Council, took the



           25     same approach.  His Prehearing Order No. 11, which is
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            1     also labeled as Council Order No. 855, took a fairly



            2     careful and conservative approach to discovery,



            3     particularly of confidential and sensitive information.



            4          And in the Whistling Ridge case, that order



            5     followed the Kittitas Valley precedent from the supreme



            6     court and denied discovery based on the relevance of



            7     that information to the adjudication and the



            8     sensitivity of the proprietary data and information.



            9          So my ruling denying the motion is that I won't



           10     break with the precedent established by the ROKT court



           11     or the ruling more recently in the Whistling Ridge



           12     matter.



           13          My prehearing orders in this case have already



           14     indicated that certain economic viability information



           15     is not germane or helpful to Council members or their



           16     work to develop a recommendation to the governor.  The



           17     discovery of BPA interconnection issues, wind resource



           18     potential data, and energy production and cost or rate



           19     analysis data is not authorized in this matter.  So,



           20     therefore, Mr. Aramburu, the TCC motion to compel those



           21     documents is denied.



           22



           23                               (Excerpt concluded at



           24                                8:40 a.m.)
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                                        ) ss  a certified court reporter

             2      County of Pierce    )     in the State of Washington, do
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