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·1· · · · · · · · · · ·JAMES WATSON, Witness,

·2· · · ·having been first duly sworn by a certified court

·3· · · · · reporter, appeared and testified as follows:

·4· · · · · · · · · · · · · ·EXAMINATION

·5· ·BY MS. VOELCKERS:

·6· · · ·Q· ·Good morning, Mr. Watson.· My name is Shona

·7· ·Voelckers.· I am attorney for the Confederated Tribes and

·8· ·Bands of the Yakama Nation.· This deposition is being

·9· ·taken under the Washington State Rules of Civil Procedure.

10· · · · · ·Can you please state, again, your full name for

11· ·the record?

12· · · ·A· ·My name is James Ward Watson.

13· · · ·Q· ·And for the record, we have your legal counsel

14· ·joining us remotely today as well as counsel for a number

15· ·of other parties in the proceeding.

16· · · · · ·Have you ever been deposed before?

17· · · ·A· ·I have.

18· · · ·Q· ·How many times have you been deposed?

19· · · ·A· ·Probably three times, maybe, three or four, maybe.

20· · · ·Q· ·Okay.· I'm still going to go over some ground

21· ·rules for today's deposition so we can create a clean

22· ·record.

23· · · ·A· ·Okay.

24· · · ·Q· ·And a clear transcript.· Everything we both say is

25· ·being recorded by our court reporter, so it is important
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·1· ·that we speak clearly.· Instead of saying mm-hmm or

·2· ·uh-huh, please say yes or no when you answer; do you

·3· ·understand that?

·4· · · ·A· ·Yes.

·5· · · ·Q· ·It is also important that we don't speak over each

·6· ·other today, so please wait until I finish each of my

·7· ·questions before answering, even if you think you know

·8· ·what the rest of the question will be.· Is that okay?

·9· · · ·A· ·Yes.

10· · · ·Q· ·You've just taken an oath that requires you to

11· ·tell the whole truth and nothing but the truth during

12· ·today's deposition; do you understand that?

13· · · ·A· ·Yes.

14· · · ·Q· ·That is the same oath you would take if you were

15· ·to testify in court; do you understand that?

16· · · ·A· ·Yes.

17· · · ·Q· ·We are here today to find out everything you know

18· ·about the topics that we discuss, so please give full and

19· ·complete answers.· If you remember additional information

20· ·later in the deposition, will you tell me?

21· · · ·A· ·Yes.

22· · · ·Q· ·If I ask an unclear question, will you let me know

23· ·so I can rephrase the question?

24· · · ·A· ·Yes.

25· · · ·Q· ·When I use the acronym "WDFW" today, I'm referring
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·1· ·to the Washington State Department of Fish and Wildlife;

·2· ·do you understand that?

·3· · · ·A· ·Yes.

·4· · · ·Q· ·When I use the term "project" today, I'm referring

·5· ·to the Horse Heaven wind and solar project; do you

·6· ·understand that?

·7· · · ·A· ·Yes.

·8· · · ·Q· ·When I refer to "Scout" or "the applicant" today,

·9· ·I'm referring to Scout Clean Energy, LLC; do you

10· ·understand that?

11· · · ·A· ·Yes.

12· · · ·Q· ·When I use the acronym "EFSEC" today, I'm

13· ·referring to the Washington State Energy Facility Site

14· ·Evaluation Council; do you understand that?

15· · · ·A· ·Yes.

16· · · ·Q· ·And I'm not going to ask you anything today about

17· ·conversations between you and your legal counsel or for

18· ·information that's otherwise protected by the

19· ·attorney-client privilege.

20· · · · · ·While I expect that your work on the project or

21· ·with EFSEC may have involved conversations with Mr. John

22· ·Thompson, my understanding is that he represents EFSEC in

23· ·this proceeding and does not represent you directly; do

24· ·you understand that?

25· · · ·A· ·Yes.
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·1· · · ·Q· ·Therefore, any conversations between you and

·2· ·Mr. Thompson are not protected from attorney-client in the

·3· ·same way that your direct conversations with WDFW's legal

·4· ·counsel; do you understand that?

·5· · · ·A· ·Yes.

·6· · · ·Q· ·Unless the answer involves privileged

·7· ·communications, I do ask that you answer every question,

·8· ·even if one of the attorneys makes an objection; do you

·9· ·understand that?

10· · · ·A· ·Yes.

11· · · ·Q· ·You were served with a subpoena for this

12· ·deposition which includes certain sideboards on what I

13· ·will be asking you about today.· I do not intend to ask

14· ·questions about your direct communications with EFSEC

15· ·staff or EFSEC's consultants regarding the project or your

16· ·opinions regarding the draft environment impact statement

17· ·recently issued for the project.· Do you understand that?

18· · · ·A· ·Yes.

19· · · ·Q· ·We are here today to better understand your

20· ·personal scientific opinion and analysis.· If your legal

21· ·counsel has any concerns about the scope of a specific

22· ·question that I ask, he and I can resolve those concerns

23· ·between the two of us on a break; do you understand that?

24· · · ·A· ·Yes.

25· · · ·Q· ·I anticipate that between my questions and those
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·1· ·of the other parties who are joining us today, we will be

·2· ·talking at least until lunch, possibly after.· I plan to

·3· ·take a break about every 60 minutes.· If you need a break

·4· ·before then, please let me know.· I only ask that you

·5· ·answer the most recently asked question before taking a

·6· ·break.· Is that okay?

·7· · · ·A· ·Yes.

·8· · · ·Q· ·Is there any reason, medical or otherwise, you

·9· ·cannot give full, complete, and accurate testimony during

10· ·today's deposition?

11· · · ·A· ·No.

12· · · ·Q· ·I'm handing you what has been marked as Exhibit 1.

13· ·And for those on Zoom, this was sent on the email,

14· ·Mr. Watson's CV.· Are you familiar with this document?

15· · · · · · · · (Deposition Exhibit No. 1 was marked for

16· · · · · · · · identification.)

17· · · ·A· ·Yes.

18· · · ·Q· ·How are you familiar with this document?

19· · · ·A· ·I created it.

20· · · ·Q· ·When was that document last updated?

21· · · ·A· ·Two weeks ago, three weeks ago.

22· · · ·Q· ·Okay.· I won't make you walk through it this

23· ·morning, but is it fair to say that Exhibit 1 includes all

24· ·of your professional work experience and publications?

25· · · ·A· ·Yes.
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·1· · · ·MS. PERLMUTTER:· Sorry.· I don't mean to interrupt,

·2· ·Shona.· I don't think we received the CV or it wasn't in

·3· ·this morning's email.

·4· · · ·MS. VOELCKERS:· Okay.

·5· · · ·MS. PERLMUTTER:· I hate to be a pain in your neck

·6· ·right off the bat, but it was not in there.

·7· · · ·MS. VOELCKERS:· No, that's okay.· I appreciate that.

·8· ·Let's go off record.

·9· · · · · · · · · · [Off record at 9:11 a.m.]

10· · · · · · · · · · [On record at 9:14 a.m.]

11· ·BY MS. VOELCKERS:

12· · · ·Q· ·So in Exhibit 1, your current position with WDFW

13· ·is listed as research scientist, with your previous

14· ·position listed as wildlife research biologist.· Can you

15· ·explain the difference between your previous and current

16· ·position?

17· · · ·A· ·They're actually identical.· It's just a position

18· ·upgrade, CQ, within the agency.· So essentially it's the

19· ·same position, just a revision in the name.

20· · · ·Q· ·What does your current work as research and

21· ·scientist entail, generally?

22· · · ·A· ·My research position involves assessing needs of

23· ·management biologists within the agency, specifically

24· ·related to raptors, raptor ecology; assessing what those

25· ·needs are; formulating ideas to -- or resolve those
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·1· ·questions, ways we can develop projects to resolve those

·2· ·questions.

·3· · · · · ·Then developing the projects, conducting the

·4· ·projects, collecting the data, analyzing the data,

·5· ·publishing the data, you know, and reports and

·6· ·peer-reviewed publications, to make that information

·7· ·available for the managers.· So essentially my job is a

·8· ·bird's advocate.

·9· · · ·Q· ·So is it fair to say that your job is consulting

10· ·with other agency staff in order to facilitate additional

11· ·research?

12· · · ·A· ·That would be correct.

13· · · ·Q· ·And then do you also conduct your own research?

14· · · ·A· ·I'm not -- the research I conduct is solely to

15· ·answer questions within -- you know, management needs

16· ·within our agency and within our state as far as raptors.

17· ·So I'm not sure -- my own research -- what that would...

18· · · ·Q· ·So I can ask the question another way.

19· · · · · ·When you are engaging in WDFW's research --

20· · · ·A· ·Right.

21· · · ·Q· ·-- are you doing it independently or

22· ·collaboratively with other staff members?

23· · · ·A· ·Collaborative, everything is collaborative, yes.

24· · · ·Q· ·Okay.· And what types of work product do you

25· ·create?
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·1· · · ·A· ·As I mentioned, two primary work products.· One

·2· ·would be typically a report that synthesizes the

·3· ·information that we have generated from the study, that

·4· ·would be provided within the agency and to other agency

·5· ·personnel.· It would include information that may not be

·6· ·included in a second type of publication, which would be a

·7· ·peer-reviewed publication, that would be for the

·8· ·scientific community, a more stringent review that would

·9· ·go out into the open literature.

10· · · ·Q· ·What do you understand the goal or purpose of your

11· ·work as research scientist to be?

12· · · ·A· ·My goal or purpose would be to provide the best

13· ·science regarding raptor needs within the state of

14· ·Washington to promote their conservation.

15· · · ·Q· ·During this deposition and this proceeding,

16· ·Mr. Michael Ritter referred to you as WDFW's "Raptor

17· ·Specialist."· Do you think that's a fair characterization?

18· · · ·A· ·Yes.

19· · · ·Q· ·Is there anyone else currently working for WDFW

20· ·that has much as expertise as you with regard to falcon

21· ·species?

22· · · ·A· ·No.

23· · · ·Q· ·What division or program of WDFW do you work

24· ·within?

25· · · ·A· ·Yes, I work in the wildlife program in the science
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·1· ·division.

·2· · · ·Q· ·Who are your direct supervisors?

·3· · · ·A· ·Brian Kertson is my direct supervisor.

·4· · · ·Q· ·And who is his supervisor?

·5· · · ·A· ·His supervisor would be Donny Martorello.

·6· · · ·Q· ·How is your work as a research scientist for WDFW

·7· ·currently funded?

·8· · · ·A· ·Would you repeat that?

·9· · · ·Q· ·How is your work as a research scientist for WDFW

10· ·funded?

11· · · ·A· ·Several funding sources including -- several

12· ·funding sources, but the two primary sources would be

13· ·personalized license plates, the nongame or diversity

14· ·funding that we get as an agency that's distributed for

15· ·diversity projects, but also through individual contract

16· ·studies that I would develop with other people that are

17· ·interested in doing research and providing funding of that

18· ·research.

19· · · ·Q· ·Is any of your work funded by WDFW's contract with

20· ·EFSEC?

21· · · ·A· ·No.

22· · · ·Q· ·How often do you work with Michael Ritter?

23· · · ·A· ·Regularly work or consult with Mike monthly.

24· · · ·Q· ·What characteristics of a project determine

25· ·whether or not you would be consulting with Michael Ritter
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·1· ·on in his role?

·2· · · ·A· ·Right.· Mike would request my assistance for input

·3· ·when it involves raptors.· Specifically and most typically

·4· ·it would be Golden Eagles, ferruginous hawks, species that

·5· ·are of interest, conservation-needing species within the

·6· ·state.· So those two are of particular importance.

·7· · · ·Q· ·So you are based out of Concrete, which is very

·8· ·much the northwest corner of the state.· Prior to engaging

·9· ·on the project, the Horse Heaven Hills project, were you

10· ·familiar with the Horse Heaven Hills area?

11· · · ·A· ·Yes, I was.

12· · · ·MS. VOELCKERS:· Can we go off record?

13· · · · · · · · · · [Off record at 9:21 a.m.]

14· · · · · · · · · · [On record at 9:22 a.m.]

15· ·BY MS. VOELCKERS:

16· · · ·Q· ·How are you familiar with the Horse Heaven Hills

17· ·area?

18· · · ·A· ·Some of the early ferruginous hawk research that I

19· ·conducted, beginning back in the early 2000s, that was

20· ·part of our project area which included, you know, the

21· ·Benton County region.· So I spent time at the nest sites

22· ·located there to understand the birds ecology.

23· · · ·Q· ·So is it fair to say, then, that you are familiar

24· ·with the area because of its importance to the species?

25· · · ·A· ·That's correct.
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·1· · · ·Q· ·The ferruginous hawks?

·2· · · ·A· ·Yes.

·3· · · ·Q· ·Prior to your involvement with the project, what

·4· ·was your understanding regarding which wildlife species

·5· ·and habitat impacts would be of concern for new renewable

·6· ·energy development in the Horse Heaven Hills?

·7· · · ·A· ·Restate it one more time, please.

·8· · · ·Q· ·Prior to your involvement with the project, what

·9· ·was your understanding regarding which wildlife species

10· ·and habitat impacts would be of concern for new renewable

11· ·energy development in the Horse Heaven Hills area?

12· · · ·A· ·Probably -- probably at least ferruginous hawks,

13· ·burrowing owls, prairie falcons.· Those would be the three

14· ·species of which I would recognize in that area as being

15· ·of potential concern.

16· · · ·Q· ·Before knowing any specifics about a project,

17· ·correct?

18· · · ·A· ·That's correct.

19· · · ·Q· ·And why is that?

20· · · ·A· ·Those three species, based on my background and

21· ·understanding, have particularly -- are particularly

22· ·susceptible to impacts from human activities in

23· ·Washington.· Those species have been identified as having

24· ·particular concerns related to their populations and

25· ·potential for declines - particularly with ferruginous
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·1· ·hawks as an endangered species and kind of a precarious

·2· ·status for burrowing owls and uncertain status for prairie

·3· ·falcons.

·4· · · ·Q· ·We are primarily here today to talk about the

·5· ·ferruginous hawk.· Before we go further, though, in

·6· ·discussing the species, I want to make sure that I

·7· ·understand how you are using specific terms.· So when we

·8· ·use the phrase "core-use areas" today with reference to

·9· ·the ferruginous hawk, what do you understand that phrase

10· ·to mean?

11· · · ·A· ·Core use is typically used in raptor studies to

12· ·identify a use area that's of primary importance around --

13· ·within a ferruginous hawk home range, another term.· But

14· ·home range is the broader area that the birds use during a

15· ·nesting season and throughout the year.

16· · · · · ·So the core area is the area they use most

17· ·intensively, typically including nests, some of the key

18· ·prey, the most frequently used areas by a particular pair

19· ·of birds.

20· · · ·Q· ·My next question was going to be about the home

21· ·range, the use of that term, so I think you've answered

22· ·that.· Is there anything else you'd like to add about the

23· ·meaning of the home range for the ferruginous hawk?

24· · · ·A· ·Well, the home range would include the whole area

25· ·that we know the birds need to provide for nesting during
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·1· ·nest season, that the birds may expand out from that core

·2· ·area.· And then within that, there's actually what's

·3· ·called a territory, if that terms comes up, which is a

·4· ·defended portion of the home range.· It's a little, small

·5· ·area; I don't know if we'll come across that term.

·6· · · · · ·But the core area, again, and home range, those

·7· ·are the two key concepts when we talk about the birds' use

·8· ·of a particular area and where they're nesting.

·9· · · ·Q· ·And when you refer to a defended territory, what

10· ·is the bird defending from?

11· · · ·A· ·Bird is defending from adjacent nesting pairs.· So

12· ·it's basically the birds are identifying an area that they

13· ·need to protect in order to nest successfully, and that

14· ·would be defended by from adjacent birds.

15· · · ·Q· ·Adjacent ferruginous hawks?

16· · · ·A· ·That would be correct.

17· · · ·Q· ·Okay.· And how do you define an active nesting

18· ·site?

19· · · ·A· ·That term is actually not a good term.· It's one

20· ·that's a little bit obsolete as of the last ten years.· It

21· ·was typically used in the past to define a nest that was

22· ·being actively used by a pair of birds.· The more accurate

23· ·use and terminology would be a nest that is being used on

24· ·an occupied territory.

25· · · · · ·By way of explanation, a pair of birds can use
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·1· ·more than one nest.· They may have alternative nests, and

·2· ·we are interested, when we manage these birds, in the

·3· ·territory concept rather than the nest concept.· We're

·4· ·interested in protecting what the birds are using as far

·5· ·as all their nests and not simply one nest.· So that's why

·6· ·we have a broader perspective there.

·7· · · ·Q· ·And that broader perspective is based on best

·8· ·available science?

·9· · · ·A· ·That would be correct.

10· · · ·Q· ·And if I use the terms unartfully today and

11· ·incorrectly today, will you correct me?

12· · · ·A· ·Yes.

13· · · ·Q· ·Okay.· How do you define an historic nesting site?

14· · · ·A· ·An historical nesting site would be, again,

15· ·conceptually a territory that has previously been used by

16· ·birds overtime and we have documented use by, in this

17· ·case, for ferruginous hawks on that particular territory.

18· · · · · ·You're using the word "site."

19· · · ·Q· ·Uh-huh.

20· · · ·A· ·Which is another obsolete term, but we would use

21· ·the word territory.· It's been used by ferruginous hawks

22· ·in the past.· It's been documented at some point.

23· · · ·Q· ·So I'm going to try to use a hypothetical here to

24· ·try to use the right terms I'm hearing.· So is it -- if

25· ·you were to observe a pair in a nest, would you then refer
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·1· ·to that as an occupied territory?

·2· · · ·A· ·That's correct.

·3· · · ·Q· ·Okay.

·4· · · ·A· ·And the nest they were using would be the nest --

·5· ·the used nest for that season; other nests would be

·6· ·alternative nests.

·7· · · ·Q· ·And is it possible for them to use an alternative

·8· ·nest that same season, or would you expect to see that the

·9· ·next year or two?

10· · · ·A· ·They may perch on the alternative nest, perch

11· ·around it, but they won't actually be nesting in that

12· ·nest, laying eggs, that kind of thing.

13· · · ·Q· ·Based upon your research and experience, is it

14· ·important to avoid siting solar projects close to occupied

15· ·ferruginous hawk territory?

16· · · ·A· ·Solar projects?

17· · · ·Q· ·Yes.

18· · · ·A· ·So little is known about solar projects that much

19· ·of what we understand would be an issue has not been

20· ·demonstrated through active, engaging projects with

21· ·actual -- actually how the birds are responding.

22· · · · · ·However, based on what we know about solar

23· ·projects and the intensity of use of those solar projects

24· ·when they are built - and have been in a few cases, have

25· ·been built near nesting hawks - they occupy or remove
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·1· ·habitat.· So habitat loss is the number one concern from

·2· ·solar projects just because of the density of the projects

·3· ·and the size and scope of some of these projects.

·4· · · ·Q· ·And based upon your research and experience, is it

·5· ·important to avoid siting wind projects close to occupied

·6· ·ferruginous hawk territory?

·7· · · ·A· ·Yes.

·8· · · ·Q· ·And why is that?

·9· · · ·A· ·Little background information, ferruginous hawks

10· ·are a classic sensitive species.· They're sensitive to

11· ·disturbance.· They're also a specialized species in terms

12· ·of diet.· They're dietary specialists.· They feed

13· ·primarily on burrowing mammals as well as rabbits, and

14· ·they're specialized on feeding on those.

15· · · · · ·Because of that, they're associated with

16· ·particular habitats where those species are found -

17· ·typically shrubsteppe habitats and native habitats.· The

18· ·sensitivity of the species has been demonstrated from

19· ·years ago.· They're much akin to a Spotted Owl, in the owl

20· ·world, that would be sensitive to human activities.

21· · · · · ·So combining those things, wind projects really

22· ·have potentially a three-fold impact on ferruginous hawks.

23· ·Number one, the direct mortality concerns when turbines

24· ·are built within the core areas that we discussed.

25· ·Because the birds are using those areas on a regular
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·1· ·basis, flying in and out of turbines that are built on the

·2· ·territory, it increases the probability that it's going to

·3· ·be struck by a turbine at some point, which has been

·4· ·demonstrated.

·5· · · · · ·But the reality is that's not where the impacts of

·6· ·wind turbines or other intense development would impact

·7· ·ferruginous hawks.· The longer-term perspective is habitat

·8· ·alteration.· These birds, as I mentioned, this species is

·9· ·sensitive to habitat alteration.· They are what I would

10· ·call "anthropogenically sensitive species," unlike other

11· ·raptors.· Anthropogenic is the idea of human activity and

12· ·how do birds relate to that.· So these bird are sensitive

13· ·to changes within that habitat.

14· · · · · ·In the longer term, then, that presents an issue

15· ·because as we alter habitat, that we are attempting to

16· ·protect the quality of that habitat such that new birds

17· ·will move into that habitat and nest there, we're reducing

18· ·the probability of that happening with this species

19· ·because they're sensitive to that habitat alteration.

20· · · · · ·There's a third point, though, related to wind

21· ·turbine development and other intense development or human

22· ·activities that is a -- kind of a really insidious one,

23· ·and that is we're increasing the probability of competing

24· ·or predating species of moving into those developed areas.

25· · · · · ·Those species would be more anthropogenically
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·1· ·favored by human activities - that is, they're more

·2· ·tolerant of it - and those would include such things as

·3· ·ravens, common ravens, great horned owls, red-tailed

·4· ·hawks, Swainson's hawks.

·5· · · · · ·But at least the first two species, critically,

·6· ·those are species that predate -- not just compete with

·7· ·but they actually predate ferruginous hawks.

·8· · · · · ·So the problem is when we alter these habitats,

·9· ·making them less favorable to future generations of

10· ·ferruginous hawks, we may also be inviting these other

11· ·species that compete and predate them into those areas, so

12· ·it's kind of a double whammy.

13· · · · · ·So that's kind of, in a nutshell, how I would look

14· ·at the impacts of wind turbine development on ferruginous

15· ·hawks kind of collectively.

16· · · ·Q· ·Thank you for that nutshell summary.· I'll ask for

17· ·your patience for some repetition later when I get into

18· ·some of the specific studies.

19· · · ·A· ·Sure.

20· · · ·Q· ·Thank you for that.· You mentioned shrubsteppe.

21· ·What is the importance of shrubsteppe habitat to the

22· ·ferruginous hawk?

23· · · ·MS. PERLMUTTER:· I'm sorry.· What's the importance of

24· ·what kind of habitat?

25· · · ·MS. VOELCKERS:· Shrubsteppe.· Shrubsteppe.
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·1· · · ·MS. PERLMUTTER:· Can you spell it, please?

·2· · · ·MS. VOELCKERS:· S-h-r-u-b-s-t-e-p-p-e.

·3· · · ·MS. PERLMUTTER:· Thank you.

·4· · · ·A· ·And I would -- shrubsteppe could include --

·5· ·actually, because the species, if we look range-wide, it

·6· ·would include native grasslands, other native habitats,

·7· ·and the key is the word native.

·8· · · · · ·Ferruginous hawks are a tertiary consumer, which

·9· ·means they are not tied directly to the habitat.· They are

10· ·tied to the prey that's found within those key habitats.

11· ·And that would be unlike -- sage-grouse would be a species

12· ·that is tied, actually, to the habitat.

13· · · · · ·This species is tied to the prey in the habitat;

14· ·meaning those native prey that I mentioned:· The fossorial

15· ·mammals, those that burrow; ground squirrels; in other

16· ·places, prairie dogs, pocket gophers; as well as

17· ·jackrabbits, cottontails, the leporids, the rabbit

18· ·species - so those species, unlike others that may thrive

19· ·in a disturbed environment, you know, that are not tied to

20· ·native habitats.

21· · · · · ·The key would be these birds are going to where

22· ·those prey exist in the landscape, the forage.

23· · · ·Q· ·[BY: MS. VOELCKERS] What is the importance, if

24· ·any, of arid agricultural land to the ferruginous hawk?

25· · · ·A· ·We've found over the years, past few years, as
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·1· ·ferruginous hawk populations have actually declined in

·2· ·some places, that some of the birds actually are

·3· ·persisting by feeding on pocket gophers associated with

·4· ·some of the edges of some of this agricultural land.

·5· · · · · ·Now, large-scale, monotypic AG land is not going

·6· ·to be a benefit to ferruginous hawks, but the edges - and

·7· ·a lot of times these are irrigated edges where pocket

·8· ·gophers persist on hillsides next to the agricultural

·9· ·land - those may be key foraging areas for ferruginous

10· ·hawks that are unable to find, you know, ground squirrels

11· ·or other prey in their environment.

12· · · ·Q· ·And then what is the importance of irrigated

13· ·agricultural habitat to the ferruginous hawk?

14· · · ·A· ·The importance of that would be the causing

15· ·these -- or enhancing these pocket gopher populations;

16· ·maybe I didn't make that clear.· But that would be the

17· ·edges potentially are where these pocket gophers would

18· ·persist in this irrigated agricultural.

19· · · ·Q· ·Could they persist in the arid agricultural or

20· ·only the irrigated agriculture?

21· · · ·A· ·No, they could persist in different -- the key is

22· ·the mono -- the species would not be favored by large

23· ·monotypic stands of agriculture where there is no

24· ·opportunity for prey to persist.· But the edges, whether

25· ·it's arid or irritated, would also be opportunities for
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·1· ·these birds to forage.

·2· · · ·Q· ·You can give that one to our court reporter.

·3· · · ·A· ·Okay.

·4· · · ·Q· ·Thank you.· Handing you what's been marked

·5· ·Exhibit 2, and for those online, this is the periodic

·6· ·status report or review that I'm pretty confident was all

·7· ·emailed to everyone, but please let me know if you don't

·8· ·have it.

·9· · · · · · · · (Deposition Exhibit No. 2 was marked for

10· · · · · · · · identification.)

11· · · ·MS. PERLMUTTER:· Which document is this?

12· · · ·Q· ·[BY: MS. VOELCKERS] The periodic status review.

13· · · · · ·Are you familiar with this document?

14· · · ·A· ·Yes, I am.

15· · · ·Q· ·What is this document?

16· · · ·A· ·This document is a review of the status of the

17· ·ferruginous hawk, formally listed as a threatened species.

18· ·It's a process and a document, resulting document, that is

19· ·used for species of concern that are listed --

20· ·periodically their status is reviewed to see if we're

21· ·making progress as far as their recovery.

22· · · ·Q· ·And did you contribute to this document?

23· · · ·A· ·I did.· I'm one of the coauthors, yes.

24· · · ·Q· ·On page 3 -- the little 3, sorry.

25· · · ·A· ·The executive summary?
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·1· · · ·Q· ·Yes, the executive summary.

·2· · · ·A· ·Okay.

·3· · · ·Q· ·I don't know exactly how to say "the little 3."

·4· · · · · ·But the executive summary refers to an average

·5· ·count of 55 breeding pairs in Benton County between 1992

·6· ·and '95.· Do you know approximately how many breeding

·7· ·pairs are left in Benton County today?

·8· · · ·A· ·That would be a question I would have to look up

·9· ·for the answer.· That information, too, is based on, of

10· ·course, the earlier status review and initial review of

11· ·the plan, so it's older information.· But I'd have to look

12· ·up that specific information.

13· · · ·Q· ·Okay.· And again, for this question, would you be

14· ·able to look up approximately how many breeding pairs are

15· ·left today in Washington state as a whole?

16· · · ·A· ·I would, and actually there's updated information.

17· ·We conducted a 2021 statewide survey.· We had 34 occupied

18· ·territories out of the historical 284 territories, and I

19· ·believe 27 of those actually produced young.· So statewide

20· ·we had 34 pairs that were occupying historical

21· ·territories.

22· · · ·Q· ·So less statewide today than in just Benton County

23· ·--

24· · · ·A· ·That's correct.

25· · · ·Q· ·-- a couple decades ago, correct?
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·1· · · ·A· ·That's correct, yes.· Sorry.

·2· · · ·Q· ·I have some general questions not tied to the

·3· ·exhibit, so you can put it down, if you like.

·4· · · ·A· ·Oh, okay.

·5· · · ·Q· ·Based on your research and understanding of

·6· ·ferruginous hawk biology, what are the main factors

·7· ·contributing to the decline of the breeding population of

·8· ·ferruginous hawks in Washington state?

·9· · · ·A· ·The decline is related back to the key ecological

10· ·need which is prey, first and foremost, loss of ground

11· ·squirrels in the state.· Two species of ground squirrels -

12· ·Washington ground squirrel, Townsend's ground squirrel -

13· ·are both candidates for species listing; meaning they

14· ·decline precipitously.

15· · · · · ·So whereas in other areas this species will thrive

16· ·on ground squirrels, hawks in our state have to make a

17· ·living on other prey.· And that's all related largely to

18· ·loss of -- loss of native habitats to agriculture and

19· ·agricultural invasion.

20· · · · · ·It's also related to mortality.· Mortality is a

21· ·key issue.· These birds are away from Washington for six

22· ·to seven, possibly seven, months of the year when they

23· ·migrate and are exposed to a lot of other mortality

24· ·factors outside the state.· But also within the state,

25· ·there are still issues related to wind turbine mortality,
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·1· ·shooting mortality, other factors.

·2· · · · · ·So those are -- those are two of the primary

·3· ·issues facing ferruginous hawks in our state.

·4· · · ·Q· ·Is it correct to say that home-range sizes and

·5· ·core-use areas are larger for ferruginous hawks in

·6· ·Washington than in other western states?

·7· · · ·A· ·That would be correct, and it's based on very

·8· ·recent information.· We conducted a research project that

·9· ·we published down in the southern part of the state where

10· ·we radioed with GPS telemetry several birds -- several

11· ·adult birds on territories to look at home range and other

12· ·aspects of their ecology.

13· · · · · ·And these birds ranged over very large areas, very

14· ·large home ranges relative to birds throughout the rest of

15· ·their distribution, and that information then was key to

16· ·providing us an understanding as to the home-range size

17· ·and core-area size in the projects that we're looking at

18· ·like the one today.

19· · · ·Q· ·And why do you think that their home-range size

20· ·and core-use areas are larger?

21· · · ·A· ·Again, it relates back to the changes in habitat

22· ·and associated changes in prey distribution.· So

23· ·essentially when a habitat is lost throughout the range of

24· ·the species where it nests, the bird have to go farther

25· ·and wider to find these little pockets of prey to forage,
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·1· ·so you get larger home ranges, much more movement

·2· ·throughout the landscape by these birds.

·3· · · ·Q· ·The ferruginous hawk is now listed an endangered

·4· ·species under state law.· In general terms, what do you

·5· ·understand that listing to mean?

·6· · · ·A· ·That listing means that unless we do active

·7· ·management and, you know, and follow up with tasks to

·8· ·benefit the species and improve the population, that it's

·9· ·likely to go extinct in Washington.

10· · · ·Q· ·So is it fair to say, then, that it would be

11· ·likely to go extinct if we maintain the status quo?

12· · · ·A· ·Based on the population trajectories, for example,

13· ·that we demonstrated in this status review, that would be

14· ·correct, yes.

15· · · ·Q· ·In your experience, how does the listing of any

16· ·species as endangered impact -- endangered under state

17· ·law -- impact WDFW's work?

18· · · ·A· ·It pushes it to a priority, that particular

19· ·species.· Obviously a lot of our design and structure

20· ·within WDFW is to focus on priority species.· We have so

21· ·many species that have needs but we have to obviously

22· ·triage, and so threatened endangered species are at the

23· ·top of the list of the species for which we are concerned,

24· ·you know, programmatically throughout the agency.

25· · · ·Q· ·Does WDFW have a recovery plan developed for the

http://www.litigationservices.com


Page 30
·1· ·ferruginous hawk?

·2· · · ·A· ·We do.

·3· · · ·Q· ·Was that produced in the records in response to

·4· ·the subpoena?

·5· · · ·A· ·It's an old document, 1996, so maybe predated what

·6· ·the requests were for.

·7· · · ·Q· ·Okay.· Does that -- is that plan being updated to

·8· ·reflect your recent findings or WDFW's recent findings?

·9· · · ·A· ·Good question.· This status review is the interim

10· ·step for that.· It's -- unfortunately, even though they're

11· ·a threatened species, it takes a long time for the process

12· ·to actually come to fruition as far as status reviews and

13· ·recovery plan.

14· · · · · ·So the initial recovery plan was done in 1996.

15· ·The species status review, the recent one we looked at, is

16· ·the next step, and then forthcoming out of our

17· ·conservation section would be, you know, an updated

18· ·recovery plan.

19· · · ·Q· ·Which will be based in part on the status review

20· ·we're discussing?

21· · · ·A· ·That's correct.· This would be the impetus for

22· ·updating the recovery plan.

23· · · ·Q· ·Is it fair to say that it takes time to put

24· ·together a scientifically sound recovery plan?

25· · · ·A· ·It does.· And that's, again, out of my arena.
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·1· ·That's covered by a whole different section.

·2· · · ·Q· ·Can you tell me, again, the name of the section?

·3· · · ·A· ·That would be the -- within the diversity section,

·4· ·under the section manager, she -- her title is endangered

·5· ·species section manager.· Currently Wendy Connally as of

·6· ·the next couple days; I think she's changing positions.

·7· · · · · ·So endangered species section manager, under her

·8· ·oversight, and then conservation assessment section.

·9· · · · · ·We can discuss that a bit.

10· · · ·Q· ·Has the endangered species section been involved

11· ·in conversations about the project?

12· · · ·A· ·Yes.

13· · · ·Q· ·And to your knowledge, has Mr. Ritter consulted

14· ·with them and providing feedback to EFSEC regarding the

15· ·project?

16· · · ·A· ·You'd have to ask Mike.· I know I have consulted

17· ·with them, but, again, it's -- you'd have to ask Mike.

18· · · ·Q· ·You also coauthored a 2019 report regarding the

19· ·migration patterns of ferruginous hawks.

20· · · ·A· ·That's correct.

21· · · ·Q· ·Do you recall that report?

22· · · ·A· ·Yes.· Yes.

23· · · ·Q· ·Is it fair to say that the study -- that that

24· ·study indicated that ferruginous hawks have high fidelity

25· ·to specific breeding ranges?
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·1· · · ·A· ·Yes.

·2· · · ·Q· ·And what does high fidelity to specific breeding

·3· ·ranges mean in layperson terms?

·4· · · ·A· ·High fidelity means that this species returns each

·5· ·year -- a pair of birds returns each year to the place

·6· ·they nested formally, where they nested formally, and

·7· ·there's a high consistency, high tradition, in returning

·8· ·to those areas, presuming they survive.· But if they don't

·9· ·survive, there will be a recruitment of new individuals on

10· ·those territories to continue to reproduce and provide.

11· · · ·Q· ·So when you say return to that area, you're

12· ·referring to the territory or just the core-use area?

13· · · ·A· ·No, it would be the territory.· And the key

14· ·factor, again, would be location of nest sites.· This

15· ·species uses particular nest sites that are low in

16· ·structure and often times cliff sites or lone trees that

17· ·are limited in this type of environment that we're talking

18· ·about.· So it's those -- those are attractants, again, for

19· ·future generations to move into an area, but also the

20· ·necessity of that prey being there is, again, a critical

21· ·factor.

22· · · ·Q· ·If there isn't the prey, they're not going to nest

23· ·in that location; is that correct?

24· · · ·A· ·That's correct.

25· · · ·Q· ·What is the longest recorded time, that you are
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·1· ·aware of, between different years of use for a single

·2· ·nesting site?

·3· · · ·A· ·That's a good question.· This, anecdotally, in my

·4· ·brief review, we have, I know, biologists in Districts 3

·5· ·and 4 - that would be Jason Fidorra and Mark Vekasy - who

·6· ·have documented ferruginous hawks returning to

·7· ·long-unoccupied territories.· I would say long in relative

·8· ·terms, up to 20 years later.

·9· · · · · ·And I know there's an anecdotal account in Utah of

10· ·something similar from work done by a Jeff Smith in Utah

11· ·where a territory was not used by ferruginous hawks but

12· ·was reoccupied after several years.· So those would be --

13· ·that would just be a brief synopsis of -- kind of a

14· ·cursory review of that information.· There may be more out

15· ·there.

16· · · ·Q· ·And you mentioned Mark.· What was Mark's last

17· ·name?

18· · · ·A· ·Vekasy V-e-k-a-s-y.

19· · · ·Q· ·Okay.· I've got another terminology question.

20· · · ·A· ·Sure.

21· · · ·Q· ·Sorry.· Is there a difference in the term breeding

22· ·range and home range?

23· · · ·A· ·And I don't know how I used that term.· Breeding

24· ·range would probably be a descriptive term more for the

25· ·distribution of the species overall, where the context of
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·1· ·the home range is one pair of birds nesting.

·2· · · ·Q· ·Okay.· So the breeding range is where you would

·3· ·expect to see a home --

·4· · · ·A· ·That's correct.· We might describe the breeding

·5· ·range as Eastern Washington for the species in Washington;

·6· ·however, others might use that term to describe the range

·7· ·of a pair of birds but.

·8· · · ·Q· ·Before we go onto the next exhibit, do you need a

·9· ·water break?

10· · · ·A· ·No.

11· · · ·Q· ·Okay.· One more exhibit then we can take an actual

12· ·break.

13· · · ·A· ·Okay.

14· · · ·Q· ·For those online, I'm going to be asking about

15· ·Mr. Watson's author on the contrasting -- article on the

16· ·contrasting home-range characteristics, which was included

17· ·in the email.· Okay.· You have Exhibit 3 in front of you

18· ·now.

19· · · · · · · · (Deposition Exhibit No. 3 was marked for

20· · · · · · · · identification.)

21· · · ·A· ·Yes.

22· · · ·Q· ·What is Exhibit 3?

23· · · ·A· ·This is a document -- really a summation of a lot

24· ·of things we talked about regarding the research on range

25· ·use, home-range size, home-range needs of ferruginous
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·1· ·hawks and other raptors as well.

·2· · · ·Q· ·And how are you familiar with this document?

·3· · · ·A· ·I wrote -- I'm a senior author on this document.

·4· · · ·Q· ·Okay.

·5· · · ·MS. PERLMUTTER:· Mr. Watson, if you can keep your

·6· ·voice up, that would be awesome.· Thank you.

·7· · · ·Q· ·[BY: MS. VOELCKERS] We touched on this earlier but

·8· ·fair to say that the findings contained within Exhibit 3

·9· ·indicate that the home range and core-use areas for the

10· ·ferruginous hawk in the Columbia Plateau ecoregion are

11· ·larger than previously estimated?

12· · · ·A· ·That's correct, yes.

13· · · ·Q· ·Should this new understanding, relatively new

14· ·understanding, of range use and size be incorporated in

15· ·siting design decisions regarding renewable energy

16· ·projects?

17· · · ·A· ·Yes.

18· · · ·Q· ·And why do you believe that?

19· · · ·A· ·Because it's the best available science.

20· · · ·Q· ·Should this new understanding of range use and

21· ·size also be incorporated in designing mitigation plans

22· ·for renewable energy projects?

23· · · ·A· ·Yes.

24· · · ·Q· ·Is it correct to say that the findings reported in

25· ·Exhibit 3 also indicate that the major prey species of
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·1· ·ferruginous hawks in the Columbia Basin may now be the

·2· ·northern pocket gopher?

·3· · · ·A· ·Yes.· Could I qualify that?· That would be

·4· ·certainly demonstrated within the area for which the prey

·5· ·were collected, which we believe is representative of

·6· ·other areas within the Columbia Basin; that's correct.

·7· · · ·Q· ·Understood.· In your professional opinion, are the

·8· ·findings and conclusions in Exhibit 3 important for EFSEC

·9· ·to understand before permitting new wind turbine

10· ·development?

11· · · ·A· ·Yes.

12· · · ·Q· ·And why is that?

13· · · ·A· ·Best available science.· And if -- do you want...

14· · · ·Q· ·I want your opinion on why you answered yes.

15· · · ·A· ·Why I answered yes.· A key consideration when we

16· ·talk about wind power development is spacial use of the

17· ·birds that will be affected, potentially, by the

18· ·development, and this document is the best science

19· ·available to understanding the spacial use that these

20· ·birds need for successful nesting.

21· · · ·MS. VOELCKERS:· If we could take a break now, I want

22· ·to move onto another exhibit, but I'm now concerned and

23· ·want to make sure that that got emailed to everyone.· So

24· ·if we could take a break a little bit early, if that's

25· ·okay with you?
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·1· · · ·THE WITNESS:· Sure.

·2· · · ·MS. VOELCKERS:· And then come back.· How much time

·3· ·would you like?· Ten minutes okay?

·4· · · ·THE WITNESS:· Ten minutes is great.

·5· · · ·MS. VOELCKERS:· Does that work for everyone online, a

·6· ·ten-minute break?· Hearing no objection --

·7· · · ·MS. PERLMUTTER:· Yeah.

·8· · · ·MS. VOELCKERS:· Okay.· We'll reconvene at 10:05.

·9· · · · · ·Thank you.

10· · · · · · · · · · [Off record at 9:57 a.m.]

11· · · · · · · · · · [On record at 10:07 a.m.]

12· ·BY MS. VOELCKERS:

13· · · ·Q· ·Okay.· Mr. Watson, you have now in front of you

14· ·what has been marked as Exhibit 4.· Are you familiar with

15· ·this document?

16· · · · · · · · (Deposition Exhibit No. 4 was marked for

17· · · · · · · · identification.)

18· · · ·A· ·Yes, I am.

19· · · ·MS. PERLMUTTER:· What is it?

20· · · ·Q· ·[BY: MS. VOELCKERS] And can you please say what

21· ·this document is?

22· · · ·A· ·This document is --

23· · · ·MS. PERLMUTTER:· Wait, wait, wait.· Hang on.· What is

24· ·that document?

25· · · ·MS. VOELCKERS:· I was going to let Mr. Watson say
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·1· ·this, but it's the long-term changes and population of

·2· ·nesting raptors.

·3· · · ·MS. PERLMUTTER:· Is that something you previously

·4· ·provided us?

·5· · · ·MS. VOELCKERS:· Yes.

·6· · · ·MR. PENA:· It's a PDF of the PowerPoint, it looks

·7· ·like.

·8· · · ·MS. PERLMUTTER:· Got it.· My apologies.

·9· · · ·Q· ·[BY: MS. VOELCKERS] Okay.

10· · · · · ·What is this document?

11· · · ·A· ·Yes, this is the PowerPoint presentation from

12· ·earlier this year, I believe, that was given at the Oregon

13· ·Chapter of the Wildlife Society, and it -- it's based on

14· ·research that we did in Southern Washington/Northern

15· ·Oregon at a large wind power development area that we've

16· ·been studying for years.

17· · · ·Q· ·How many years have you been studying the area?

18· · · ·A· ·We've been working down there since the early

19· ·2000s.· This particular project, however, was an

20· ·accumulation of the information that we collected years

21· ·ago and had been provided years ago to a more -- in a more

22· ·recent survey effort that we did down there back in -

23· ·2 years, 2021, lost track - 2021, something like that.

24· · · · · ·So it's a long-term project.· This particular

25· ·project covers 18 years of wind power development down in
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·1· ·that area.

·2· · · ·Q· ·Would you characterize 18 years as long-term

·3· ·monitoring?

·4· · · ·A· ·I would.· It's based on longevity of a typical

·5· ·pair, in this case, of ferruginous hawks, we were

·6· ·interested in largely, and also golden eagles.· So you're

·7· ·looking at the long-term nesting bond of a pair of birds

·8· ·and how long that will last, you know, 10, 12, 15 years.

·9· ·So that would turn over after that time.

10· · · · · ·So when you're looking at 18 years, you're looking

11· ·well with -- with, you know, encompassing a pair of --

12· ·initial pair of nesting birds during one construction and

13· ·then those that would follow or be recruited in.· That's

14· ·the key point here.· Long-term has to do with:· What

15· ·happens on those areas after a long time?· Are they

16· ·perpetuated?· Can we maintain habitat?· That's the

17· ·critical question.

18· · · ·Q· ·Is it fair to say that long-term monitoring of

19· ·raptor populations provides more accurate information

20· ·regarding the potential impacts of wind power development

21· ·than short-term monitoring?

22· · · ·A· ·Mixed question.· Answer would be yes and no.· This

23· ·type of study is not going to be beneficial -- in our

24· ·initial questioning, you asked about impacts.· One of

25· ·those impacts was direct mortality.· This -- that --
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·1· ·that's one type of impact that is not necessarily

·2· ·addressed through long-term monitoring.· It can be

·3· ·addressed through short-term monitoring.

·4· · · · · ·However, that is a short -- that's a very

·5· ·shortsighted assessment of impacts if we only look at

·6· ·direct mortality, and that's the key to this study.· It's

·7· ·only through long-term monitoring do we understand

·8· ·perpetuation of habitat for a species that is in decline

·9· ·or endangered such that - long answer here - such that we

10· ·can maintain habitat for reoccupying that habitat

11· ·overtime.

12· · · · · ·In a nutshell, the fish and wildlife service terms

13· ·this type of habitat as critical habitat.· We don't have a

14· ·designation for it, but, to explain, they, in order to

15· ·recover an endangered species, would maintain -- designate

16· ·and maintain habitat that is unoccupied such that the

17· ·species can recover by reoccupying that habitat.· So it's

18· ·critical to maintain the quality of that habitat that is

19· ·unoccupied such that the population can be recovered.

20· · · · · ·This study is the best effort, to date, to do

21· ·that, to understand the changes in population over a long

22· ·term to see how wind power has affected the potential

23· ·recruitment of new individuals into habitats in order to

24· ·perpetuate the species.

25· · · ·Q· ·In your opinion, are the results of this long-term
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·1· ·monitoring effort important for EFSEC to understand before

·2· ·permitting new wind power development?

·3· · · ·A· ·I were to argue yes.· Now, this particular

·4· ·research is in review in The Journal of Wildlife

·5· ·Management presently, and so it's actually getting ready

·6· ·to be published.· But the critical component for

·7· ·ferruginous hawks that we learned from this study is that

·8· ·ferruginous hawks are impacted both in long term by wind

·9· ·power but also the other effects that we mentioned

10· ·earlier - loss of ground squirrels and other effects.

11· · · · · ·So they're kind of getting a full impact on

12· ·populations as we go through times, but wind power

13· ·certainly was shown in this study to be an effect on

14· ·long-term viability of ferruginous hawk territories.

15· · · ·Q· ·And so while the paper on this is being reviewed,

16· ·if you were able to give a presentation similar to the one

17· ·in Exhibit 4 directly to EFSEC, do you think that would

18· ·help them understand WDFW's most recent science regarding

19· ·impacts on ferruginous hawks from wind power development?

20· · · ·A· ·I think it puts the exclamation point on it.· If

21· ·you recall, my earlier point was the two effects --

22· ·long-term effects of wind power on ferruginous hawks are

23· ·habitat alteration or habitat loss.· These birds are not

24· ·adapted to change or tolerant of change but also, then,

25· ·the change in the raptor guild and raven guild.· You bring
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·1· ·in species that are going to compete and prey on

·2· ·ferruginous hawks, potentially.

·3· · · · · ·This study -- this long-term study, then, is,

·4· ·well, what really happened overtime in the landscape where

·5· ·we had -- did that really take place?· Did we lose nesting

·6· ·ferruginous hawks overtime?· And the answer to that would

·7· ·be, yes, we did on wind power areas, but we found the

·8· ·impacts were also related to all of the other things

·9· ·affecting ferruginous hawks in the landscape.

10· · · ·Q· ·So this PowerPoint represents the most recent

11· ·research that supports your other published materials?

12· · · ·A· ·That would be correct, yes.

13· · · ·Q· ·I'd like to shift gears now and talk about the

14· ·project itself for a bit.

15· · · · · ·When did you first become aware of the project?

16· · · ·A· ·I believe it was early 2021.

17· · · ·Q· ·And how did you become aware of the project?

18· · · ·A· ·Maybe '22.· I deal with a lot of projects.

19· · · · · ·Mike Ritter contacted me about the project.

20· · · ·Q· ·Have you communicated directly with the applicant

21· ·or their consultant during the project?

22· · · ·MS. PERLMUTTER:· I'm sorry.· I didn't hear that.

23· · · ·Q· ·[BY: MS. VOELCKERS] Have you communicated directly

24· ·with the applicant or their consultants on the project?

25· · · ·A· ·Outside of our communications via Zoom, no, not
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·1· ·personally, if that's the question.

·2· · · ·Q· ·It sounds like, though, you've communicated

·3· ·directly via Zoom?

·4· · · ·A· ·Correct, I've been a participant in meetings that

·5· ·we've had with EFSEC and the proponents.

·6· · · ·Q· ·What were the general purposes of those meetings?

·7· · · ·A· ·The purpose of those meetings was to discuss the

·8· ·project in general terms.· Obviously several different

·9· ·meetings but first in general terms, get an idea as to

10· ·what might be impacted by the project, and then later on

11· ·as the project developed, my participation was to just be

12· ·a consultant in regard for Mike, specifically, working

13· ·through Mike Ritter.· I'm not the management biologist;

14· ·I'm the bird spokesperson.

15· · · · · ·But to address the specific questions related to

16· ·ferruginous hawks particularly and impacts from the

17· ·project.

18· · · ·Q· ·Aside from those meetings, have you been contacted

19· ·directly by the project applicant?

20· · · ·A· ·I don't recall.· I would say no but I'd qualify

21· ·that with I don't recall.

22· · · ·Q· ·As you sit here today, you don't recall --

23· · · ·A· ·No.

24· · · ·Q· ·-- being contacted?

25· · · · · ·Have you been contacted directly by the

http://www.litigationservices.com


Page 44
·1· ·applicant's consultants?

·2· · · ·A· ·Yes.· Eric Jansen would be the biologist that I've

·3· ·been contacted, just concerning questions regarding

·4· ·ferruginous hawks and information.

·5· · · ·Q· ·You and Eric Jansen have communicated directly

·6· ·about the project and the ferruginous hawks?

·7· · · ·A· ·That would be correct.· More the ecological side

·8· ·and aspects of the ecology.

·9· · · ·Q· ·Is that normally part of your role as research

10· ·scientist, to speak directly with applicant consultants?

11· · · ·A· ·Only when I'm requested to through Mike Ritter.

12· ·That would be, note, pretty atypical.· And the fact is I'm

13· ·not a management biologist or a negotiator; I'm obviously

14· ·a researcher.· So it's really consulting and providing

15· ·information to -- through my -- through Mike Ritter.· But

16· ·obviously other biologists would call.· One of my roles is

17· ·consulting with people that need information on species.

18· · · ·Q· ·Since you first learned of the project and its

19· ·general design, have you had concerns about potential

20· ·impacts to wildlife species?

21· · · ·A· ·In my focus, I would say yes, but specifically my

22· ·focus would be on ferruginous hawks and potential impacts

23· ·to ferruginous hawks.

24· · · ·Q· ·To concern about other impacts, any other species?

25· · · ·A· ·My original questions, again, would be in regard
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·1· ·to burrowing owls and prairie falcons, those species

·2· ·peripherally.· But, again, my focus would be raptors

·3· ·strictly in that arena.

·4· · · ·Q· ·Have you had concerns about potential impacts to

·5· ·prey species for the ferruginous hawk?

·6· · · ·A· ·Yes, there are always concerns with these types of

·7· ·projects, particularly locations of ground squirrel

·8· ·colonies where the birds might be still foraging on ground

·9· ·squirrels that are available, so yes.

10· · · ·Q· ·To your knowledge, has the applicant conducted any

11· ·surveys that note the presence or absence of northern

12· ·pocket gophers within the project footprint?

13· · · ·A· ·I'm unaware of those.

14· · · ·Q· ·Would such information aid in identifying

15· ·potential foraging sites for ferruginous hawks?

16· · · ·A· ·Potentially, yes.

17· · · ·Q· ·To your knowledge, has the applicant conducted any

18· ·surveys that note the presence or absence or relative

19· ·abundance of ground squirrels within the project

20· ·footprint?

21· · · ·A· ·I believe they have, but that's, again, qualified.

22· ·I think so.

23· · · ·Q· ·Have you reviewed any surveys of ground squirrels

24· ·within the project footprint?

25· · · ·A· ·No.
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·1· · · ·Q· ·Would such information aid in identifying

·2· ·potential foraging sites for ferruginous hawks?

·3· · · ·A· ·Yes.

·4· · · ·Q· ·How so?

·5· · · ·A· ·And you use the word potential.· That's a big, big

·6· ·question mark.· When we're looking at where birds are

·7· ·foraging, they do some crazy things.· These birds, unless

·8· ·we had birds that were radioed out there that we were

·9· ·tracking, may actually forage, you know, 3 miles in a

10· ·ground squirrel colony way off the project.

11· · · · · ·But certainly those within the project would be

12· ·the most -- have the highest probability of being used.

13· ·So again "potential" is a -- it's hard to know for sure.

14· · · ·Q· ·You would need more information?

15· · · ·A· ·Yes.

16· · · ·Q· ·But it would be helpful to have that survey

17· ·information?

18· · · ·A· ·Yes.

19· · · ·Q· ·Based upon what you know about the project and

20· ·your professional opinion, is the project as it's

21· ·currently designed, is it designed to avoid negative

22· ·impacts to ferruginous hawks?

23· · · ·A· ·Can I ask a question?· Is the current design as of

24· ·the draft environmental impact statement?· I'm not sure

25· ·what the current design -- if that's changed since I've...
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·1· · · ·Q· ·Yeah, let's unpack that.· When is the last time

·2· ·you reviewed the project design?

·3· · · ·A· ·It would be the -- probably the draft

·4· ·environmental impact statement and what was contained

·5· ·within that document as well as proposed or.

·6· · · ·Q· ·Did you review the application itself or just the

·7· ·draft EIS?

·8· · · ·A· ·I reviewed the draft EIS.

·9· · · ·Q· ·So you've reviewed the project design in terms of

10· ·where the micrositing corridors are for the wind turbines;

11· ·is that correct?

12· · · ·A· ·I believe I have, yes.

13· · · ·Q· ·So just as you sit here today, based upon your

14· ·recollection of that design -- I'll represent that the

15· ·micrositing corridors have not moved from December.· So

16· ·based upon your recollection of those -- location of those

17· ·micrositing corridors within the project design, is it

18· ·your professional opinion that the project itself is

19· ·designed to avoid negative impacts to the ferruginous

20· ·hawks?

21· · · ·A· ·Yes and no.· There's some contained within that

22· ·document that would potentially address what are termed

23· ·"active nest sites," I believe, which, again, is

24· ·terminology I wouldn't use.· But presumably those are

25· ·territories occupied by ferruginous hawks that would

http://www.litigationservices.com


Page 48
·1· ·potentially allow the development of turbines within the

·2· ·2-mile core areas and then would address potential impacts

·3· ·from those turbines related to direct mortality by maybe

·4· ·turbine shutdowns or some effect like that.

·5· · · · · ·So when I say it's a "yes," there is some

·6· ·potential consideration for only territories that are

·7· ·occupied for potentially protecting birds through some

·8· ·means during seasons in which they nest.

·9· · · · · ·However, I want to take a step back because

10· ·there's a missing ingredient here.· Number one, that plan,

11· ·the EIS only addresses what's in the core areas, and we've

12· ·initially made the decision, based on the document we

13· ·looked at earlier, home-range size, these birds use

14· ·extensive home ranges.· And if you recall, home range is a

15· ·concept that defines all of the elements that are

16· ·important for these birds to nest successfully.

17· · · · · ·Because these ranges are so huge in the research

18· ·we've done, we made the decision that we've got to really

19· ·focus in on the core areas because use of a home-range

20· ·template in this type of project 10 kilometers out from

21· ·the nest would be prohibited.· There's nothing that could

22· ·go on.

23· · · · · ·And I point that out because we've already made

24· ·the decision that we're cutting away or we're reducing the

25· ·probability of nesting success already by simply going
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·1· ·down to the core-area concept as being the unit for which

·2· ·we will try to minimize impacts on ferruginous hawks from

·3· ·wind power.

·4· · · · · ·So we've already really said, well, ferruginous

·5· ·hawks, we're going to say this isn't important out here

·6· ·and just try to maintain what's within the core area.· But

·7· ·then we're not even looking at historical habitats only,

·8· ·which we've already explained are important to maintain

·9· ·quality because of the fact you have birds that are not

10· ·tolerant of habitat loss and change, and we introduced --

11· ·we potentially introduce species that compete and predate

12· ·these bird.

13· · · · · ·So having said that, the answer to your question

14· ·is, yes, the attempt to put -- allow turbines within the

15· ·core area on only active territories is some element --

16· ·may afford some element of protection for birds that are

17· ·nesting, but it's short-sighted.· That's the bottom line

18· ·here.· It's not addressing the longer term aspects that

19· ·we've discussed at length of maintaining quality of

20· ·habitats that birds we know used at one time, that we need

21· ·to maintain in order to recover the species that is taking

22· ·a nose dive.

23· · · · · ·And so that hasn't been addressed would be my

24· ·point.· So the answer is yes and no to your question.

25· · · ·Q· ·Okay.· There was a lot to -- to that answer, so
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·1· ·I'm going to try to unpack it a little bit because this

·2· ·has been a point that could really use some clarification

·3· ·in the proceeding.

·4· · · · · ·So the -- is it correct that the recommendation

·5· ·from WDFW to the applicant was to not site any wind

·6· ·turbines within core-use areas of historic territories?

·7· · · ·A· ·Yes.

·8· · · ·Q· ·And does the project as it's currently designed

·9· ·follow that recommendation?

10· · · ·A· ·No.

11· · · ·Q· ·Okay.· And the recommendation not -- to not site

12· ·any turbines within the core-use areas was a -- is it fair

13· ·to say that that was a compromise, because the best thing

14· ·for the species would be to not site any wind turbines

15· ·within 10 kilometers?

16· · · ·A· ·That's correct, yes.

17· · · ·Q· ·So WDFW made a recommendation that was already a

18· ·compromise?

19· · · ·A· ·Yes.

20· · · ·Q· ·And the applicant has rejected that

21· ·recommendation?

22· · · ·A· ·Yes.

23· · · ·Q· ·Based on best available science, is it your

24· ·opinion that the project as it is currently designed could

25· ·potentially contribute to decreasing the viability of
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·1· ·ferruginous hawks?

·2· · · ·A· ·Yes.

·3· · · ·Q· ·Why is that?

·4· · · ·A· ·Number one, the project, as I understand it, does

·5· ·not even completely protect habitat for those birds that

·6· ·are occupying territories.· Those birds would actually be

·7· ·subject to turbines being built on their territories with

·8· ·potential shutdowns.· Or some means of protecting those

·9· ·birds from direct mortality.

10· · · · · ·That doesn't even address the fact they're

11· ·changing and altering habitats, as we've discussed at

12· ·length, the two implications of that.· So that was

13· ·striking to me.

14· · · · · ·But again, the long-term perspective for a species

15· ·that is declining so rapidly is we need to have unoccupied

16· ·areas that are protected -- not just protected but even

17· ·improved the quality, that needs to be maintained and

18· ·improved in order to have those territories reoccupied to

19· ·be able to recover the species.

20· · · ·Q· ·The applicant has maintained throughout the

21· ·proceeding that the project design complies with WDFW

22· ·guidance; do you agree?

23· · · ·A· ·I can't answer that because I don't know what

24· ·guidance they're referring to or you're referring to.

25· · · ·Q· ·The applicant has maintained throughout the
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·1· ·proceeding that the project design complies with best

·2· ·available science; do you agree?

·3· · · ·A· ·No.

·4· · · ·Q· ·Why not?

·5· · · ·A· ·I think we've demonstrated the best available

·6· ·science is -- you know, has just been published, and some

·7· ·of the work we've done has demonstrated these birds need

·8· ·more than is being offered by the project.

·9· · · ·Q· ·Is it fair to say that WDFW has been providing

10· ·best available science in recent years that is being

11· ·ignored?

12· · · ·A· ·That's correct.· We've been very consistent, I

13· ·believe, with our recommendations on this project.

14· · · ·Q· ·Is it your professional opinion that the

15· ·April 2009 WDFW Wind and Power Guidelines provide

16· ·sufficient guidance to prevent negative impacts from wind

17· ·development on the ferruginous hawk?

18· · · ·A· ·No.

19· · · ·Q· ·And why not?

20· · · ·A· ·They're badly outdated.· In 2009 when those were

21· ·developed -- and, again, they're guidelines from our

22· ·agency; they're very general.· I would go back and look at

23· ·those, but I don't believe there's anything specifically

24· ·addressing ferruginous hawks.· I could be wrong.

25· · · · · ·But obviously the science specifically related to,
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·1· ·for example, ferruginous hawks and wind power development,

·2· ·specifically in ten years, was going from infancy to, you

·3· ·know, graduate school.· So it's -- it -- the best

·4· ·available science was not available.· We were operating on

·5· ·best available science perhaps back in 2009, but today

·6· ·there's better information.

·7· · · ·Q· ·In general, best available science improves

·8· ·overtime?

·9· · · ·A· ·That's correct, yes.

10· · · ·Q· ·Can you mark this exhibit, please?

11· · · · · ·I'm going to be using a memo from Tetra Tech,

12· ·which was included in the email this morning.· You have

13· ·now what has been marked as Exhibit 5.

14· · · · · ·Do you recognize this document?

15· · · · · · · · (Deposition Exhibit No. 5 was marked for

16· · · · · · · · identification.)

17· · · ·A· ·Yes, I believe I've seen this before.· Actually,

18· ·maybe I can refresh -- I'm not sure I've seen this before.

19· · · ·Q· ·We can come back to that.· I'd like you to look at

20· ·another exhibit first.

21· · · ·A· ·Okay.

22· · · ·Q· ·For those online, I've handed Mr. Watson a

23· ·January 11, 2022 letter.· You're now holding what's been

24· ·marked as Exhibit 6.· Do you recognize this document?

25· · · · · · · · (Deposition Exhibit No. 6 was marked for
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·1· · · · · · · · identification.)

·2· · · ·A· ·Yes, I do.

·3· · · ·Q· ·The third line of this -- the second line of this

·4· ·document says that "We thought we should make a formal

·5· ·comment on the November 23rd, 2021 memo."

·6· · · · · ·So this is not responding to Exhibit 5, but do you

·7· ·remember what this was responding to?

·8· · · ·A· ·No, I can't say that I do.· To explain, I'm not

·9· ·privy, necessarily, to all the media documents.· Those

10· ·actually go through Mike Ritter.· So a lot of times, even

11· ·if a document was sent to WDFW, I might not be privy to

12· ·it.

13· · · ·Q· ·Okay.· Do you recall contributing to this

14· ·document?

15· · · ·A· ·This?

16· · · ·Q· ·Exhibit 6.

17· · · ·A· ·This document, yes.

18· · · ·Q· ·Okay.· Okay.· If we could turn back to Exhibit 5,

19· ·and I'll represent to you that this was provided in

20· ·Mr. Ritter's deposition.

21· · · · · ·Do you see that it's dated January 20th, 2022?

22· · · ·A· ·Yes.

23· · · ·Q· ·After the -- after Exhibit 6; is that correct?

24· · · ·A· ·Yes.

25· · · ·Q· ·Understanding that you might not have been privy
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·1· ·to this document, I would like to direct your attention to

·2· ·line 3.· It says "The project has been developed to avoid,

·3· ·minimize, or mitigate potential effects to avian species

·4· ·consistent with" and then it lists a number of different

·5· ·guidelines, including the 2009 wind power guidelines.

·6· · · ·A· ·Yes.

·7· · · ·Q· ·I'm going to give you a minute to read that.

·8· · · ·A· ·Okay.

·9· · · ·Q· ·Do you agree with this statement, that the project

10· ·has been developed to avoid, minimize, or mitigate

11· ·potential effects to avian species?

12· · · ·A· ·I guess I answer no because I qualified on the

13· ·best available information -- best available science was

14· ·not used based on the document at least they state here.

15· · · ·Q· ·As we've just previously discussed?

16· · · ·A· ·Yeah, the 2009 guidelines were not the best

17· ·available science from our agency.

18· · · ·Q· ·Later on that page, at the bottom of the second

19· ·paragraph, that last sentence reads "At no time during

20· ·this multi-year coordination effort did WDFW suggest that

21· ·alternative analyses or buffers, other than those

22· ·described by Larsen, et al. (2004), be used to minimize

23· ·effects to ferruginous hawk or their habitats."

24· · · · · ·Do you see that there?

25· · · ·A· ·I do see that.

http://www.litigationservices.com


Page 56
·1· · · ·Q· ·Do you agree with that statement?

·2· · · ·A· ·Well, I'm looking above, and if -- it looks like

·3· ·the consultation for the meetings on the fourth line was

·4· ·September 19, 2017 to -- and January 28, 2020, so I don't

·5· ·believe I was on board with this project at that time.· So

·6· ·I don't know what went on as far as discussions and

·7· ·buffers, discussions before I came on board.

·8· · · ·Q· ·So it's possible that the recommendations that

·9· ·you've made regarding siting of turbines outside of

10· ·core-use areas based upon best available science was not

11· ·the initial recommendation made by WDFW to the project

12· ·applicant?

13· · · ·A· ·That's correct.· It looks like they used a

14· ·document, Larsen, et al., 2004, PHS guidelines -- very

15· ·outdated -- very outdated in their initial assessment,

16· ·which I, again, wasn't part of.· But that was the basis

17· ·for their saying those are the buffers we were working

18· ·from, it looks like.

19· · · ·Q· ·Are you familiar with the 2004 Larsen, et al.

20· ·guidelines?

21· · · ·A· ·Yes.

22· · · ·Q· ·And why do you consider them outdated?

23· · · ·A· ·As I recall, I've written a couple sections -

24· ·probably golden eagles, maybe ferruginous hawks and

25· ·those - in the past, but, again, they're based -- when
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·1· ·they're published in 2004, they're based on information

·2· ·that predates that by a considerable amount of time.· So

·3· ·we're talking field data that is dating back to the 90s

·4· ·that is actually pre-wind-power-guidelines, the

·5· ·pre-wind-power-development period, right.

·6· · · ·Q· ·So I'm not going to ask you to read through this,

·7· ·but I'll represent to you that it contains arguments by

·8· ·the applicant's consultant that EFSEC should not use

·9· ·WDFW's more recently recommended exclusionary zones for

10· ·siting because they've not been formalized through agency

11· ·guidance.

12· · · · · ·As of today, has WDFW issued formal guidance

13· ·regarding the appropriate exclusionary zones for wind

14· ·turbine siting within territories of ferruginous hawks?

15· · · ·A· ·I have no idea how you define official guidance

16· ·when we're talking about best available science because

17· ·that has to be put into an official guidance format, and

18· ·what defines that, I don't know, when we're talking about

19· ·guidelines.

20· · · · · ·When we're talking about science, science is a

21· ·slow process, and so I would argue that the best available

22· ·guidelines can be verbal guidelines developed from

23· ·research that has been published as the best available

24· ·information that should be heeded.

25· · · · · ·Having said that, the PHS guidelines, we've been
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·1· ·working in a frenzy to -- those are actually -- a new

·2· ·draft form is being developed, which, I believe, the

·3· ·document was available, that is just in review right now,

·4· ·that will include this new information.· But, again, what

·5· ·is official?· That's the question, I guess.

·6· · · ·Q· ·Okay.· I will return to asking you about that

·7· ·draft guidelines after our next break.

·8· · · ·A· ·Okay.

·9· · · ·Q· ·So I can email that out to the group.

10· · · · · ·How are you using the term "formal guidance"?

11· · · ·A· ·Formal guidance can be verbal.· Again, as a

12· ·scientist, if we waited for scientific information to be

13· ·in some official form before it became usable and applied,

14· ·in the wildlife world things would go extinct every day,

15· ·because we need to provide information as it's synthesized

16· ·and published - as soon as it's published - both verbally

17· ·and presentations and meetings and other places.

18· · · · · ·So official is a business term that it's really

19· ·difficult to apply in what we're talking about here.

20· · · ·Q· ·And when you say that guidance could be provided

21· ·verbally, did I hear you right earlier, though, that it

22· ·should still be based upon studies?

23· · · ·A· ·Has to be based on good science that's peer

24· ·reviewed is ideal.· Other -- other -- your peers have

25· ·looked at it and said, yeah, this is good stuff and it's
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·1· ·going in the right direction.· That's correct.

·2· · · ·Q· ·In the absence of what -- sorry.· Retract that.

·3· · · · · ·In the absence of what I'll call formal guidance,

·4· ·updated turbine -- wind power guidelines.

·5· · · ·A· ·Right.

·6· · · ·Q· ·In the absence of that being issued under WDFW's

·7· ·seal, should EFSEC still require the applicant to comply

·8· ·with WDFW's recommended offset of wind turbines from

·9· ·core-use areas?

10· · · ·A· ·If EFSEC is applying best available science, yes.

11· · · ·Q· ·Do you think that the recommendations made by

12· ·yourself and others at WDFW in the absence of formal

13· ·guidance has created or added to the applicant's incentive

14· ·to push the project through EFSEC's review process as

15· ·quickly as possible?

16· · · ·A· ·I couldn't answer that question.

17· · · ·Q· ·Mr. Watson now has in his hands Exhibit 7 which

18· ·was emailed to those online as the population viability

19· ·analysis.· Are you familiar with this document?

20· · · · · · · · (Deposition Exhibit No. 7 was marked for

21· · · · · · · · identification.)

22· · · ·A· ·No.

23· · · ·Q· ·Do you know the existence of this document?

24· · · ·A· ·I knew that this was a proposed study from our

25· ·discussions, our Zoom meetings, but that's the extent of
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·1· ·what I know about it.

·2· · · ·Q· ·Who proposed this study during your discussions?

·3· · · ·A· ·The proponents.· I believe perhaps it was Eric on

·4· ·one of our Zoom meetings was suggesting that -- or

·5· ·suggesting that as an option for additional research.

·6· · · ·Q· ·So this document wasn't created at WDFW's request?

·7· · · ·A· ·No.

·8· · · ·Q· ·You haven't reviewed the contents of it?

·9· · · ·A· ·No.

10· · · ·Q· ·Are you aware of any peer-reviewed studies

11· ·provided by the applicant's consultant regarding the

12· ·ferruginous hawk?

13· · · ·A· ·No.

14· · · ·Q· ·In your professional opinion, is it important for

15· ·EFSEC to take Exhibit 7 into account before permitting the

16· ·Horse Heaven Hills project?

17· · · ·A· ·No.

18· · · ·Q· ·Why not?

19· · · ·A· ·I believe the 40 years of our study of ferruginous

20· ·hawks population dynamics in Washington that are

21· ·synthesized in the status review in terms of the

22· ·population decline and the critical nature of it -

23· ·obviously listing the species now as endangered - is a

24· ·demonstration of the fact that a population viability

25· ·study is somewhat irrelevant at this point in the -- in
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·1· ·the bird's population dynamics.

·2· · · · · ·We're at a critical point where we're looking at

·3· ·saving what is left and what we can maintain.· This study

·4· ·might have been beneficial, you know, 30/40 years ago when

·5· ·we were starting to study the species and knew it was a

·6· ·sensitive species.

·7· · · ·Q· ·Have you reviewed the habitat mitigation plan for

·8· ·the project?

·9· · · ·A· ·Hard question to answer because we've had

10· ·discussions concerning in the EIS -- the draft EIS

11· ·proposed habitat mitigation, I believe, but I don't know

12· ·if there's a document I've seen that actually described

13· ·that.

14· · · ·Q· ·Okay.· So you haven't reviewed the habitat

15· ·mitigation plan that's attached to the application itself?

16· · · ·A· ·That was attached to the application, no, but I've

17· ·seen -- I know what's in the draft EIS, if that would

18· ·be...

19· · · ·Q· ·No, that's okay.

20· · · ·A· ·If I'm getting at the right --

21· · · ·Q· ·Nope.· No, I just wanted to know if you reviewed

22· ·the mitigation plan itself.

23· · · ·A· ·I understand what is proposed for ferruginous hawk

24· ·mitigation for -- regarding habitat loss, I believe.

25· ·Offsetting habitat mitigation, I believe, was proposed --
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·1· ·in other words, if territories -- ultimately, we have 16

·2· ·territories involved in this project.· Ultimately, if

·3· ·those are all lost, the idea would be, well, we have

·4· ·offsetting habitat that is acquired to offset that loss.

·5· · · ·Q· ·So you're familiar with the proposed mitigation

·6· ·for -- specific to the ferruginous hawk for the project?

·7· · · ·A· ·That's correct.

·8· · · ·Q· ·And are you familiar through conversations with

·9· ·Mr. Ritter and --

10· · · ·A· ·That -- that would be largely correct.· And,

11· ·again, we may have discussed some of this in our Zoom

12· ·meetings with EFSEC and the proponent, but those would not

13· ·be the details that we're talking about here.

14· · · ·Q· ·But you've discussed proposed mitigation measures

15· ·with both internal WDFW staff as well as the

16· ·project applicant?

17· · · ·A· ·That's correct.

18· · · ·MS. VOELCKERS:· We're a little bit early for our

19· ·break, but I think if we take a break now, I can wrap us

20· ·up a little bit sooner before our lunch.

21· · · ·THE WITNESS:· Okay.

22· · · ·MS. VOELCKERS:· For my questions.· So if that's okay

23· ·with the group, I'd like to break now.

24· · · · · · · · · ·[Off record at 10:49 a.m.]

25· · · · · · · · · · [On record at 11:05 a.m.]

http://www.litigationservices.com


Page 63
·1· ·BY MS. VOELCKERS:

·2· · · ·Q· ·So we have been talking so far this morning about

·3· ·siting the turbines.· I do want to spend a little bit of

·4· ·time talking about mitigation measures for the project.

·5· · · ·A· ·Right.

·6· · · ·Q· ·Understanding that you've discussed those in

·7· ·multiple meetings with the applicant as well as other WDFW

·8· ·staff, correct?

·9· · · ·A· ·That's correct, yes.

10· · · ·Q· ·One of the mitigation measures that is included in

11· ·Section 3.4.3 of the application - which we don't have in

12· ·front of us today, but I'll represent to you - includes

13· ·setbacks of turbines within a 1/4 mile of occupied

14· ·ferruginous hawk nests.

15· · · · · ·I believe you touched on this earlier, but as a

16· ·mitigation measure rather than a siting measure, is this

17· ·setback for only occupied nests consistent with the

18· ·recommendations that you've made?

19· · · ·A· ·No.

20· · · ·Q· ·And why not?

21· · · ·A· ·Well, and you didn't -- I need some qualification

22· ·because I assume they're looking at some sort of means of

23· ·shutting down turbines even on occupied, or as they say,

24· ·"active territories."· Is that -- do you follow what I'm

25· ·saying here?
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·1· · · ·Q· ·I --

·2· · · ·A· ·If I'm assuming that, there is still issues.

·3· · · ·Q· ·Okay.· I do want to discuss them separately.· But

·4· ·even assuming there would be curtailment, potentially,

·5· ·within proximity to nests, is the siting of a turbine

·6· ·within a 1/4 mile of an occupied nest as mitigation, is

·7· ·that consistent with best available science?

·8· · · ·A· ·No.

·9· · · ·Q· ·And is it consistent with recommendations that

10· ·you've made?

11· · · ·A· ·No.

12· · · ·Q· ·The mitigation plan also discusses limiting

13· ·construction activities within a 1/4 mile of an occupied

14· ·nest.· Is that consistent with best available science?

15· · · ·A· ·No, I would -- limiting during the nesting

16· ·season -- let me -- let me give -- say that -- ask that

17· ·one again.

18· · · ·MS. PERLMUTTER:· I'm sorry.· I'm having trouble

19· ·hearing you again.

20· · · ·THE WITNESS:· Okay.· I asked -- I'm going to have her

21· ·ask -- repeat the question.

22· · · ·MS. VOELCKERS:· If the court reporter could repeat it,

23· ·please.

24· · · ·COURT REPORTER:· Question:· The mitigation plan also

25· ·discusses limiting construction activities within a 1/4
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·1· ·mile of an occupied nest.· Is that consistent with best

·2· ·available science?

·3· · · ·A· ·I would say no.

·4· · · ·Q· ·[BY: MS. VOELCKERS] And why not?

·5· · · ·A· ·Up to a 1/4 mile is not -- for this species that's

·6· ·endangered, we would look at no construction at all

·7· ·during -- in an occupied -- at an occupied territory, no

·8· ·construction at all during the nesting season, which --

·9· · · ·Q· ·Would then --

10· · · ·A· ·Essentially from, you know, beginning as early as

11· ·late March through the end of July.

12· · · ·Q· ·No construction within the core-use area?

13· · · ·A· ·Which is -- that's correct.

14· · · ·Q· ·The mitigation plan for the project also includes

15· ·two years of standardized post-construction fatality

16· ·monitoring to assess impacts of turbine operation on birds

17· ·and bats.· Based upon your research, will the standardized

18· ·post-construction fatality monitoring be sufficient to

19· ·assess all impacts to the ferruginous hawk from the

20· ·project?

21· · · ·A· ·No.

22· · · ·Q· ·And why not?

23· · · ·A· ·We're dealing with a species that's so limited in

24· ·number, we're dealing with individuals.· And so a two-year

25· ·study essentially will actually capture, potentially,
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·1· ·fatalities of a few individual ferruginous hawks, but the

·2· ·issue is actually the long-term monitoring, as we

·3· ·demonstrated in the research, and what happens in the

·4· ·long-term perspective on these territories to ferruginous

·5· ·hawks that would attempt to nest and be recruited on these

·6· ·territories.

·7· · · · · ·So short-term monitoring provides a perspective on

·8· ·predictive fatalities but not a long-term perspective on

·9· ·viability of nesting territories.

10· · · ·Q· ·Do you know why the applicant has not yet put

11· ·forward final designs for its specific location of wind

12· ·turbines within the micrositing corridors?

13· · · ·A· ·No.

14· · · ·Q· ·In your opinion, would a delay in identifying

15· ·specific turbine locations until after permitting increase

16· ·the risk of inadequate mitigation for impacts?

17· · · ·A· ·Repeat one more time.· Sorry.

18· · · ·MS. VOELCKERS:· Can you repeat it, please?

19· · · ·COURT REPORTER:· Question:· In your opinion, would a

20· ·delay in identifying specific turbine locations until

21· ·after permitting increase the risk of inadequate

22· ·mitigation for impacts?

23· · · ·A· ·Yes.

24· · · ·Q· ·[BY: MS. VOELCKERS] Why is that?

25· · · ·A· ·The best information needs to be used upfront in
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·1· ·the planning of these projects - having dealt with

·2· ·several - to understand the biology and work with the

·3· ·biology as far as the best siting for locations, as we

·4· ·have demonstrated consistently, the best siting.

·5· · · · · ·And we identified -- just to regress a moment, I

·6· ·believe we called, at one point in our discussions,

·7· ·"mutually consolidated areas," maybe four areas of these

·8· ·3.2 kilometer/2-mile zones, four different ones, excluding

·9· ·a couple territories that are off of this main project

10· ·area.

11· · · · · ·But we consolidated those zones, four zones, based

12· ·on 3.2 kilometer core areas to say, these are the areas,

13· ·which, you know -- and going -- and I went through

14· ·specifically each territory, matching nests within the

15· ·territories, to identify a collective zone or zones for

16· ·which we would propose that the best available science

17· ·suggests that's what needs to be done to protect these

18· ·birds in the long term.

19· · · ·Q· ·The applicant is also proposing to voluntarily

20· ·construct additional artificial nesting platforms.· Based

21· ·upon your research, will construction of artificial

22· ·nesting platforms provide meaningful mitigation for the

23· ·project's impacts to ferruginous hawk?

24· · · ·A· ·No.

25· · · ·Q· ·And why not?
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·1· · · ·A· ·I'll regress a moment.· Use of artificial nest

·2· ·platforms has become, in ferruginous hawk world, kind of

·3· ·the cure-all for saving ferruginous hawks under what I

·4· ·believe are some -- some really misplaced notions based on

·5· ·work done in the 1970s and 80s in Alberta in which habitat

·6· ·you have a lot of ground squirrels but very few nesting

·7· ·structure.· It's open prairie.

·8· · · · · ·So a study was done by a fellow ferruginous hawk

·9· ·researcher.· Joe Shmutz, at that time, put out a lot of

10· ·ferruginous hawk platforms, and there was successful

11· ·netting.· From that study, a lot of states took the

12· ·impetus, including Washington, I believe, in the 1980s, to

13· ·just go out and erect platforms, ferruginous hawk

14· ·artificial nest structures, across the landscape with the

15· ·belief that we can increase ferruginous hawk nesting.

16· · · · · ·Well, lo and behold, the reality was, in

17· ·Washington we had very few of those used overtime because

18· ·the need isn't nesting platforms.· The need is for ground

19· ·squirrels.· And so you have -- limited nest structure is

20· ·not the issue related to most ferruginous hawk nesting

21· ·territories.· And I say "most."

22· · · · · ·On territories -- and we're currently engaged in

23· ·some of this work with our field folks about being very

24· ·specific.· When we would attempt to erect platforms on

25· ·territories is when there has been a direct knowledge of a
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·1· ·loss of nest structure or no nest structure on existing

·2· ·territories that we might benefit, such as a lone nest

·3· ·tree that's been used for years that falls down and

·4· ·there's no structure within the core area; that would be

·5· ·an ideal site perhaps to put a nest platform up.

·6· · · · · ·The issue is when you broadcast nest platforms

·7· ·across the landscape without a specific knowledge of

·8· ·territories, they're going to introduce some of these

·9· ·other species that we mentioned, such as ravens and

10· ·great-horned owls, potentially, as well as red-tailed

11· ·hawks and Swainson's hawks, potentially, in some areas.

12· · · · · ·So what you're essentially doing, under the guise

13· ·of creating habitat for ferruginous hawks and improving

14· ·habitat, is you're creating habitat for their competitors.

15· ·So it's kind of a double whammy for the ferruginous hawks.

16· · · · · ·So in a nutshell, a very, very strategic effort to

17· ·understand individual territories and whether they're

18· ·limited by nest structure may benefit ferruginous hawks

19· ·through this type of study, but a larger project with just

20· ·putting those across the landscape is not going to benefit

21· ·ferruginous hawks.

22· · · ·Q· ·If the current design of the project moves

23· ·forward, should the mitigation plan include curtailment of

24· ·turbine operation in all core-use areas during breeding

25· ·season?
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·1· · · ·A· ·Yes, absolutely.· If the project moved forward

·2· ·putting turbines within core-use areas, depending on the

·3· ·technology that is used, which is currently advancing -

·4· ·the IdentiFlight technology is the one I'm familiar with

·5· ·which actually monitors, through radar, the birds'

·6· ·locations, at least for eagles, and then shuts down

·7· ·specific turbines concurrently with that activity - that

·8· ·would be absolutely necessary, again, to protect direct --

·9· ·protect from direct turbine strikes.

10· · · · · ·However, again, it's not going to address the

11· ·long-term viability of territories because of habitat loss

12· ·and introduction of -- potential introduction of invasive

13· ·-- or other species.

14· · · ·Q· ·And you just described curtailment for detection

15· ·of birds.· Would it be better, though, to have seasonal

16· ·curtailment during breeding season in all core-use areas?

17· · · ·A· ·And that's why I was a little hedging.· It depends

18· ·on the technology, and the technology is not 100 proof.

19· ·So, yes, for this endangered species, to put it bluntly,

20· ·it would be better not to have turbines operating during

21· ·the nesting season, because their problem with species

22· ·identification with the current IdentiFlight technology,

23· ·that radar can identify but it also misidentifies eagles

24· ·occasionally flying around turbines, in which case you

25· ·might have a strike that wouldn't have happened had the
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·1· ·turbine been shutdown during that time.

·2· · · ·Q· ·And just so that we're clear, the main

·3· ·recommendation is to not site them at all within core-use

·4· ·areas?

·5· · · ·A· ·Correct, yes.

·6· · · ·Q· ·But if they are sited, a mitigation measure would

·7· ·be to have some level of curtailment?

·8· · · ·A· ·Yes, and -- and an important point with this is, I

·9· ·believe the proponent has suggested they would look at

10· ·what they're terming "active territories" during a given

11· ·season.· And my understanding, it wasn't explained how

12· ·that would be -- continue from this point on forward for

13· ·year after year after year.

14· · · · · ·So it would require surveys every year such that

15· ·they identified those territories they're terming active

16· ·in order to, every year, shutdown -- be aware of what

17· ·turbines need to be shutdown.

18· · · · · ·But I point out as well, a shutdown of turbines

19· ·within core areas does not protect ferruginous hawks that

20· ·may be on adjacent territories flying through those core

21· ·areas.· Because remember, we're talking a home range here.

22· ·So these birds are moving around a much larger area than

23· ·the birds that nest on specific nests.

24· · · · · ·Yes, they use core areas, but they're also flying

25· ·around and in and through other areas, so they're exposed
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·1· ·as well to operating turbines.

·2· · · ·Q· ·Which gets back to the importance to protect the

·3· ·entire home range.

·4· · · ·A· ·Is that a question?

·5· · · ·Q· ·That's my question.· Isn't --

·6· · · ·A· ·That's correct.

·7· · · ·Q· ·-- that getting back to --

·8· · · ·A· ·That -- yes.

·9· · · ·Q· ·What is your understanding of the importance of

10· ·shrubsteppe habitat cumulatively in Washington?

11· · · ·A· ·Cumulatively it's an important native habitat

12· ·because of the association with the native species that

13· ·we've discussed, the preyed species, and it's declining

14· ·for several reasons with ferruginous hawks.

15· · · · · ·A particularly insidious one is the large

16· ·destructive fires, range fires, that we're experiencing

17· ·which change -- actually removes shrubsteppe habitat and

18· ·convert it to a cheap grass, which is a very poor quality

19· ·habitat for maintaining ground squirrels in the long term.

20· ·And so that has been a big bane.

21· · · · · ·So maintaining shrubsteppe habitat, again, is for

22· ·the associated prey that's found there.· Jackrabbits as

23· ·well.

24· · · ·Q· ·In your professional opinion, how much more

25· ·shrubsteppe habitat can we afford to lose before the
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·1· ·species that depend upon it are unable to survive?

·2· · · ·A· ·Good question.· I'm not a shrubsteppe specialist,

·3· ·per se, but clearly the work that's been done in

·4· ·Washington shows that we are down to remnants of

·5· ·shrubsteppe amongst a sea of agricultural land in Eastern

·6· ·Washington.

·7· · · · · ·So we're not creating new habitat, new shrubsteppe

·8· ·habitat.· The habitat that's there has been used by

·9· ·ferruginous hawks for -- historically, for as -- you know,

10· ·the last 40 years at least, we know.· So they're not

11· ·infiltrating new areas of shrubsteppe because it's simply

12· ·not there.

13· · · · · ·So what's left is -- historically has been used by

14· ·ferruginous hawks, and we're not -- I would say we're not

15· ·creating any new habitat.

16· · · ·Q· ·So is it fair to say that every bit of shrubsteppe

17· ·of habitat that remains is critical to the ferruginous

18· ·hawks?

19· · · ·A· ·Yes.

20· · · ·Q· ·You're holding now what has been marked as

21· ·Exhibit 8, and for those online, this is the document that

22· ·I emailed half an hour ago.· Are you familiar with this

23· ·document?

24· · · · · · · · (Deposition Exhibit No. 8 was marked for

25· · · · · · · · identification.)
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·1· · · ·A· ·Yes.

·2· · · ·Q· ·What is this document?

·3· · · ·A· ·This document is an updated version of the PHS

·4· ·recommendations, Priority Habitats and Species guidelines

·5· ·that we discussed earlier.· So this is a new version based

·6· ·on -- based on ferruginous hawk -- it's for the

·7· ·ferruginous hawk.

·8· · · ·Q· ·And can you describe the process of updating the

·9· ·guidelines?

10· · · ·A· ·Sure.

11· · · ·Q· ·The steps that that update goes through.

12· · · ·A· ·Right.· So we have a habitat division that is in

13· ·charge of establishing these PHS guidelines.· I was

14· ·approached by them requesting ferruginous hawks as a

15· ·model, as a new model, for an upgraded effort -- upgraded

16· ·effort in the PHS guidelines because they were aware we

17· ·had the good spacial information that we just published

18· ·and were developing.· We hadn't quite published it, but we

19· ·had developed for ferruginous hawks.

20· · · · · ·The updated guidelines -- the advantage of the

21· ·updated guidelines in using spacial information is the

22· ·previous guidelines were largely based - and for a lot of

23· ·species, still are - on point information.

24· · · · · ·So when a developer wanted information on a

25· ·species as to what areas might be affected by their
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·1· ·development, they only had a point on a map.· That is not

·2· ·very descriptive of the impacts, compared to if you have a

·3· ·spacial zone or a polygon within -- that's been mapped,

·4· ·that has some scientific basis; then they can look at

·5· ·their project relative to that two-dimensional space and

·6· ·say whether or not there are impacts.

·7· · · · · ·So again, ferruginous hawks were a model for that

·8· ·development, which started over a year ago, myself working

·9· ·with Jeff Azerrad, in -- in -- who develops PHS

10· ·guidelines, and that was the start of these guidelines.

11· · · ·Q· ·And so what is the process, then, after the update

12· ·has begun?

13· · · ·A· ·Right.· So this update was just finished.· We

14· ·just -- this pre-published version that we're looking at

15· ·now has actually been updated and it was just about ready

16· ·for review at this point.· It doesn't say "draft" on here

17· ·because I provided the document I had in my files.

18· · · · · ·But this is now a draft form that has been

19· ·provided to our agency biologists who work with

20· ·ferruginous hawks for their review, and then once they

21· ·review this document, it will be sent out to -- for

22· ·external review to, likely, fish and wildlife service

23· ·biologists, other -- maybe Oregon Department of Fish and

24· ·Wildlife, people who deal with ferruginous hawks and work

25· ·with them, to get their critical review of this document.
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·1· · · · · ·And then it will be revised and put into an

·2· ·updated version of PHS guidelines.

·3· · · ·Q· ·So you have a version of this that has been --

·4· ·that you've handed off, that you're not doing additional

·5· ·work on?

·6· · · ·A· ·That's correct.· It's actually very minor changes.

·7· ·You can see -- actually, this is a version with the

·8· ·tracking on the right side and just some minor comments.

·9· ·So it's essentially -- this version is essentially what is

10· ·out for review.· I will still have the opportunity to

11· ·comment on it as we get the comments back, you know.

12· ·We'll be revising it.

13· · · ·Q· ·It's a working draft?

14· · · ·A· ·That's correct.

15· · · ·Q· ·But you've sent off the first draft for review?

16· · · ·A· ·Yes.

17· · · ·Q· ·And okay.· So I can request that updated --

18· · · ·A· ·Sure, yes.

19· · · ·Q· ·-- copy from your legal counsel?

20· · · · · ·After external review and comments, is there

21· ·additional process internally within WDFW?

22· · · ·A· ·No.

23· · · ·Q· ·I'm not trying to pin you down, but would you have

24· ·a guess in how much longer it would take for this to be

25· ·published as "formal guidance"?
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·1· · · ·A· ·I would like to think within four months, but that

·2· ·may be very -- I'm not the one actually doing -- you know,

·3· ·I provided the information, and Jeff Azerrad is the actual

·4· ·hands-on person that works in that program, so it would

·5· ·really be his -- up to him and his processing of the

·6· ·document.· But once we get it in draft form and have the

·7· ·review comments, then it should be ready for finalizing.

·8· · · ·Q· ·Is there information here, to your knowledge,

·9· ·that's not already contained in your peer-reviewed

10· ·published articles?

11· · · ·A· ·No, this would be updated largely based on what

12· ·we -- what we've recently published actually so.

13· · · ·Q· ·So this is -- this is the --

14· · · ·A· ·The synthesis.

15· · · ·Q· ·-- synthesis.· Thank you.

16· · · ·A· ·Yes.

17· · · ·Q· ·The synthesis of the best available science that

18· ·WDFW has been working --

19· · · ·A· ·Yes.

20· · · ·Q· ·-- on over the last number of years?

21· · · ·A· ·Yes.

22· · · ·Q· ·Have you ever been on a site visit to the project

23· ·area since learning of the project?

24· · · ·A· ·No.

25· · · ·Q· ·Okay.· Is it true that the applicant's consultant
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·1· ·invited WDFW staff members to join in privately funded

·2· ·aerial surveys in the project areas?

·3· · · ·A· ·Yes.

·4· · · ·Q· ·In your experience, does WDFW usually join in

·5· ·project proponent's field work?

·6· · · ·A· ·No.· And again, this wasn't -- to clarify, it was

·7· ·coming through Mike, and I think he did the responses to

·8· ·this.· But I believe our policy would not -- WDFW internal

·9· ·policy wouldn't support that.· We work with cooperators on

10· ·a proposed project but not on -- or not a proposed

11· ·project.

12· · · · · ·When we have a mutual interest working with WDFW

13· ·on an area to survey, we might work with them on that, but

14· ·for a project proponent, to participate with them in a

15· ·survey, I don't think that's according to our policy, but

16· ·that's a little out of my league so.

17· · · ·Q· ·Why do you think that WDFW was invited to

18· ·participate in the consultant's field surveys?

19· · · ·A· ·Don't know.

20· · · ·Q· ·In your professional opinion, what information is

21· ·most critical for EFSEC to consider when evaluating the

22· ·impacts of the project on ferruginous hawks?

23· · · ·A· ·Best available science that we have in regard to

24· ·spacial use, as we've discussed.· The maintaining of these

25· ·habitats overtime, suitable habitat, is critical for the
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·1· ·species recovery, which is my conservation interest,

·2· ·professionally and personally, but that has to be done by,

·3· ·you know, applying these measures that we discussed.

·4· · · ·Q· ·I have a couple final general questions.· As it is

·5· ·currently designed, in your professional opinion, will the

·6· ·project preserve and protect the quality of the

·7· ·environment?

·8· · · ·A· ·Not for ferruginous hawks.

·9· · · ·Q· ·As it is currently designed, will the project, in

10· ·your professional opinion, enhance the public's

11· ·opportunity to enjoy the aesthetic and recreational

12· ·benefits of air, water, and land resources?

13· · · ·A· ·I can't answer that.· The public has different

14· ·views about wind turbines and the landscape and how

15· ·they're viewed, so it's varied.

16· · · ·Q· ·As it is currently designed, in your professional

17· ·opinion, will the project result in beneficial changes in

18· ·the environment?

19· · · ·A· ·No.

20· · · ·Q· ·Why not?

21· · · ·A· ·It's potentially contributing to the long-term

22· ·loss of a keystone species, of ferruginous hawk, and arid

23· ·landscapes in Eastern Washington, so I would say no.

24· · · ·Q· ·Do you believe that it is important for EFSEC to

25· ·hear directly from WDFW when considering the project's
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·1· ·design?

·2· · · ·A· ·Yes.

·3· · · ·Q· ·Do you believe that it is important for EFSEC to

·4· ·hear directly from WDFW when considering the project's

·5· ·mitigation plan?

·6· · · ·A· ·Yes.

·7· · · ·MS. VOELCKERS:· At this time, I would like to see if

·8· ·other counsel have questions.· I may have follow-up

·9· ·questions depending on what is asked.

10· · · ·THE WITNESS:· Did you want to come over here so you

11· ·can see who's asking?

12· · · ·MS. VOELCKERS:· No, I can listen.· I can't see if

13· ·anyone has unmuted themselves, but I would turn first to

14· ·the county and see if they have any questions.

15· · · ·MS. FOSTER:· Good afternoon, Mr. Watson.· The county

16· ·does not have any questions for you today.

17· · · ·THE WITNESS:· Okay.

18· · · ·MS. VOELCKERS:· I would next ask if Sarah Reyneveld

19· ·has any questions.

20· · · ·MS. REYNEVELD:· I do not have any questions.· Thank

21· ·you.

22· · · ·MS. VOELCKERS:· Does Stoel Rives have any questions

23· ·for Mr. Watson?

24· · · ·MS. PERLMUTTER:· Yes, I do, but I would suggest --

25· ·could we take about a 15-minute break so that we can do
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·1· ·this all in one fell swoop?· Which might be a burden but

·2· ·I'm not sure.

·3· · · ·MS. VOELCKERS:· That's up to Mr. Watson.· I thought we

·4· ·just took a break so we would be able to get done before

·5· ·lunch, but it's up to him.

·6· · · ·THE WITNESS:· I don't need another break, but if she

·7· ·needs a break for some reason.

·8· · · ·MS. PERLMUTTER:· I would appreciate a break, and I

·9· ·still think we can get done before lunch.

10· · · ·MS. VOELCKERS:· Okay.· We can go off the record.

11· · · · · · · · · ·[Off record at 11:31 a.m.]

12· · · · · · · · · · [On record at 11:40 a.m.]

13· · · · · · · · · · · · · ·EXAMINATION

14· ·BY MS. PERLMUTTER:

15· · · ·Q· ·Good morning, Mr. Watson.

16· · · ·A· ·Good morning.

17· · · ·Q· ·I'm Willa Perlmutter, and I'm a lawyer that

18· ·represents the applicant in this case; I'm with Stoel

19· ·Rives.· And not surprisingly, I'm going to have some

20· ·questions for you, and I apologize in advance if I'm going

21· ·to be jumping around a fair amount.· I'll try and keep

22· ·this as short and sweet as I can.

23· · · · · ·First of all, can I ask you, what did you do to

24· ·prepare for your deposition today?

25· · · ·A· ·I didn't really prepare other than continually
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·1· ·looking at my literature regarding ferruginous hawks and

·2· ·study work.· That's the extent of my preparation.

·3· · · ·Q· ·Did you meet with anybody to talk about your

·4· ·testimony?

·5· · · ·A· ·No.

·6· · · ·Q· ·Did you review any documents other than the ones

·7· ·that were provided as exhibits today?

·8· · · ·A· ·Well, the ones that were requested for the

·9· ·exhibits, yeah, I provided.· Obviously I have more

10· ·documents that are unrelated to what was requested.

11· · · ·Q· ·Did you review other documents other than the ones

12· ·that were requested?

13· · · ·A· ·Yeah, I mean, I had a records request which is

14· ·standard procedure, you know, to go through my records and

15· ·provide the ones that I did have in my possession.

16· · · ·Q· ·Did you review any other publically available

17· ·materials in anticipation of your deposition?

18· · · ·A· ·Not that were outside of what I have in my files.

19· · · ·Q· ·Okay.· Did you review any documents that were

20· ·published by any other sources besides the folks at WDFW?

21· · · ·A· ·No.

22· · · ·Q· ·And as I say, I'm going to jump around for a whole

23· ·bunch of things.· Does greenhouse gas -- do greenhouse

24· ·gasses or the effects of climate change on greenhouse

25· ·gasses, do those have an impact on ferruginous hawks?
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·1· · · ·A· ·We anticipate they will be -- the effects of

·2· ·climate change will be affecting ferruginous hawks by a

·3· ·distributional shift in their populations, probably

·4· ·northward, because conditions will be too hot for a lot of

·5· ·ground squirrel colonies, prairie dog colonies in the

·6· ·southern distribution, such that those will become

·7· ·unavailable to ferruginous hawks.

·8· · · · · ·So the distribution may shift northward which will

·9· ·also affect migration periods for hawks.· They'll tend to

10· ·migrate earlier, potentially, capture ground squirrels

11· ·earlier, those kinds of things.

12· · · · · ·So there will be some effect as well as,

13· ·obviously, the ultimate will be a loss of range is one of

14· ·the predictions.· As you lose ground squirrel habitat and

15· ·foraging habitat, shrubsteppe, with climate change,

16· ·there's going to be a range constriction, ultimately.

17· · · ·Q· ·When you say northward, can you be a little more

18· ·specific about that, what we're talking about?

19· · · ·A· ·Yeah, we're not talking about a large-scale --

20· ·like these birds all moving to Canada.· We're talking

21· ·within the range of Washington.· They'll be pushing

22· ·northward within, potentially -- you know, ground

23· ·squirrels move, and that's the condition -- or the

24· ·speculation:· Do ground squirrels move to any remaining

25· ·native shrubsteppe that might be in the north -- northern
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·1· ·part of the Columbia Basin, for example, if there is any

·2· ·there?

·3· · · ·Q· ·And you've said in the course of your testimony

·4· ·this morning that direct mortality - and I think you mean

·5· ·the turbine strikes - direct mortality is less of a

·6· ·concern for the ferruginous hawks when you compare the

·7· ·impacts of habitat alteration; am I right?

·8· · · ·A· ·I would -- if I said that, I probably need some

·9· ·clarification.

10· · · ·Q· ·I'd say I would ask you to clarify, please.

11· · · ·A· ·Yeah, so direct turbine strikes are obviously a

12· ·big concern because adults face additive mortality.· So

13· ·anytime you take an adult hawk or eagle out of the

14· ·population, it's not -- it's a big loss because it's taken

15· ·a lot of hawks or eagles -- young hawks and eagles to

16· ·actually get an adult -- to where you have an adult that's

17· ·nesting.

18· · · · · ·So ultimately the direct turbine -- I wasn't

19· ·trying to minimize direct turbine strikes as being

20· ·absolutely critical to everything we're talking about

21· ·here.· You need to minimize those strikes.· But what my

22· ·emphasis was on the neglect or short-sightedness of

23· ·looking at that as the only issue facing ferruginous

24· ·hawks, in that passive displacement from territories or

25· ·long-term loss of the quality of habitat is going to
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·1· ·reduce the opportunity for those areas to be reoccupied at

·2· ·some future point, which is critical to maintaining a

·3· ·species in the next 50 years-plus.· We need to keep

·4· ·habitats that are suitable for re-occupancy.

·5· · · ·Q· ·Understood.· And you talked about the ferruginous

·6· ·hawks, prairie falcon, and burrowing owls as the species

·7· ·most susceptible to renewable energy development because

·8· ·they're the most sensitive to human activities; am I

·9· ·getting that right?

10· · · ·A· ·That would be within the project we're discussing.

11· ·Obviously there are other species in other projects that

12· ·may have some interactions, but the context was -- for

13· ·those three species was -- within this HHH project, those

14· ·would be the three species.· Immediately when I heard

15· ·about the project, I'm thinking ferruginous hawks,

16· ·burrowing owls, and prairie falcons.· Yeah.

17· · · ·Q· ·So are there other human activities that have the

18· ·potential to impact those species within the Horse Heaven

19· ·Hills?

20· · · ·A· ·There certainly have been overtime.· When you talk

21· ·about maybe a hunting -- somebody coming in and shooting a

22· ·bird, and we're talking about post "changes in the actual

23· ·habitat" from -- you know, going from a native habitat to

24· ·an agricultural base has been obviously the main change

25· ·that took place.
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·1· · · · · ·And whether or not that continues to change up

·2· ·there, you know, I'm not familiar enough and don't -- it's

·3· ·just one of the main areas that I look at with my work.  I

·4· ·don't keep on top of that specific area to know how

·5· ·agricultural "encrosion" is -- you know, continues to

·6· ·impact those birds.· So that would be certainly a concern.

·7· · · · · ·Also residential development may be - down below

·8· ·on some of that area - a potential issue, but the critical

·9· ·one, again, is the agricultural change that took place

10· ·years ago and, you know, we see the results of right now.

11· · · ·Q· ·And is that a continuing impact, that agricultural

12· ·change?

13· · · ·A· ·Is it -- say again?

14· · · ·Q· ·Well, let me ask, is agricultural development

15· ·increasing?· Is it continuing to become -- to be an issue?

16· · · ·A· ·It is if, in fact, it is removing the native

17· ·habitats that we're interested in that may contain ground

18· ·squirrels, for mainly prey items would be the issue.· So

19· ·in that area, again, I'm -- I don't keep up on the, you

20· ·know, whether -- how many projects or how much plowing of

21· ·shrubsteppe continues, but I'm assuming it does in certain

22· ·areas.

23· · · ·Q· ·And would it be fair to say that this footprint of

24· ·that agricultural use is expanding in the area?

25· · · ·A· ·Again, I would presume at least at a very small
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·1· ·level that may be the case, but essentially what is left

·2· ·there, largely, I think is the BLM land and lands that

·3· ·were un-developable as far as agricultural because they're

·4· ·topographically unfavorable for plowing, and that's been,

·5· ·really, probably the best -- the best saving grace for

·6· ·ferruginous hawks in that whole area is the topography has

·7· ·been such that agricultural couldn't infringe on it

·8· ·overtime, and, you know, you can't drive a tractor down

·9· ·those hills.

10· · · · · ·And so the ferruginous hawks that are there have

11· ·continued to maintain a livelihood, you know, by eating --

12· ·eating critters on slopes and edges of fields where they

13· ·probably fly long distances to eat ground squirrels.· But

14· ·a lot of that is unknown.

15· · · ·Q· ·Would it be fair to say, then, that your testimony

16· ·is that all of the agricultural impact of -- all the

17· ·impacts on the ferruginous hawk habitat by agricultural

18· ·areas that sort of -- by agricultural development, that

19· ·that is already taking place and won't expand any further?

20· · · ·A· ·I think -- I think to a large degree that's

21· ·probably true.· Again, there are minor areas.· There are

22· ·small areas that are continually -- you know, someone may

23· ·have a small field that they've kept and haven't plowed

24· ·under for years, that economics forced them to do that.

25· · · · · ·But essentially I would say that's probably a true
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·1· ·statement.

·2· · · ·Q· ·Okay.· And can you tell me, do you know how many

·3· ·ferruginous hawk fatalities there have been documented as

·4· ·a result of wind facilities in Washington state?

·5· · · ·A· ·My last count -- and I keep a -- this is an

·6· ·informal count because I'm -- the fish and wildlife

·7· ·service, because this species isn't listed by them, their

·8· ·reporting system isn't as it is with golden eagles, for

·9· ·example, where I receive the information.

10· · · · · ·But to my best recollection, since 2001 there have

11· ·been eight reported -- from wind companies, eight reported

12· ·ferruginous hawk fatalities.· Eight to ten.

13· · · ·Q· ·And over what period is that?

14· · · ·A· ·Since 2001, I would believe.· I'd have to look at

15· ·my records, but that would be approximate.

16· · · ·Q· ·So within roughly the last 22 years or so?

17· · · ·A· ·That's correct.

18· · · ·Q· ·Okay.· And let's look at your -- let's look back

19· ·at that PowerPoint that was introduced, Exhibit 4, I

20· ·think.

21· · · ·A· ·Yes.

22· · · ·Q· ·Do you have that?

23· · · ·A· ·And if you could look at slide 16, please.  I

24· ·don't know that mine are numbered.· I'm looking at the

25· ·statement "The degree to which wind power contributed to
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·1· ·changes was unclear."· See if I can find the Bates number.

·2· · · ·MS. VOELCKERS:· Bates number 366.

·3· · · ·Q· ·[BY: MS. PERLMUTTER] Thanks so much.

·4· · · · · ·Again, I'm looking at page -- at WATSON-000366.

·5· · · ·A· ·Correct.

·6· · · ·Q· ·You stated here -- this is your -- you authored

·7· ·this document, correct?

·8· · · ·A· ·Yes.

·9· · · ·Q· ·And you indicate here in your summary that it's

10· ·not clear how much wind power contributed to changes in

11· ·the nesting raptor guild; am I right?

12· · · ·A· ·That's correct.

13· · · ·Q· ·Okay.

14· · · ·A· ·But this, I want to point out this document is an

15· ·early presentation of an oral presentation - and early of

16· ·this particular study.· From this time, we've actually

17· ·submitted a document that's currently in review in The

18· ·Journal of Wildlife Management that did a reanalysis to

19· ·address that specific point so we could identify what

20· ·factors were influencing ferruginous hawk changes in nest

21· ·occupancy during this study.

22· · · · · ·And so this is actually an outdated slide here,

23· ·obviously provided because it was requested, but just to

24· ·point that out.

25· · · ·Q· ·But as of the time of this document, you

http://www.litigationservices.com


Page 90
·1· ·acknowledge that the degree to which wind power

·2· ·contributed to changes in the nesting raptor guild, that

·3· ·was -- as opposed to the other factors, you said, as of

·4· ·time of this document, that you couldn't reach a

·5· ·conclusion?

·6· · · ·A· ·Right, it wasn't -- we couldn't reach a

·7· ·conclusion.· It was impacting, but we couldn't -- but the

·8· ·idea was relative to everything that's taking place,

·9· ·this -- the analysis we had done to this point didn't

10· ·differentiate between that which was connected to wind

11· ·power versus other factors.

12· · · · · ·Just immediately after this, we were completing

13· ·our analysis -- and that's the problem with draft studies.

14· ·And this is actually a presentation, oral presentation.

15· ·We actually completed the document to define that

16· ·information.

17· · · ·Q· ·And that's the document that you say is currently

18· ·being peer reviewed?

19· · · ·A· ·Yes, that's correct.

20· · · ·Q· ·But that's -- that review hasn't been completed?

21· · · ·A· ·No, that's correct.

22· · · ·Q· ·Okay.

23· · · ·A· ·It's not published.

24· · · ·Q· ·And -- and so there could be changes or there

25· ·could be disagreements that come out of that peer review,
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·1· ·right?

·2· · · ·A· ·Unlikely but, yes, until the paper is published,

·3· ·yeah.

·4· · · ·Q· ·While it's being peer reviewed, it's still

·5· ·vulnerable to attack?

·6· · · ·A· ·Correct.

·7· · · ·Q· ·Okay.· When you were talking about the habitat for

·8· ·pocket gopher population, pocket gophers are a prey of

·9· ·ferruginous hawks, right?

10· · · ·A· ·Yes.

11· · · ·Q· ·And you've indicated that that -- that that prey

12· ·would not be favored by large monotypic stands of

13· ·agricultural?

14· · · ·A· ·Yes.

15· · · ·Q· ·Okay.· So that's what we were talking about

16· ·earlier.· And as a layperson, so that I understand, people

17· ·were farming in the area; that's messing up the habitats

18· ·for these pocket gophers; and as a result, that's

19· ·depriving the ferruginous hawks of some of food that they

20· ·need for sustenance?

21· · · ·A· ·That's close.· Actually, monotypic stands are

22· ·plowed up every year.· So there's nothing -- no prey

23· ·essentially there once they plow at that native habitat

24· ·and put it into monoculture.· Where you find pocket

25· ·gophers would be on the fringes of that habitat.· So
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·1· ·initially there may have been ground squirrels, for

·2· ·example, nesting before they put in these plowed fields.

·3· · · · · ·They plow them up every year.· There's nothing

·4· ·that -- there's no -- I say "ground squirrels nesting."

·5· ·They don't nest.· They do nest.· But -- but after that,

·6· ·then, you wouldn't expect any substantial prey out in

·7· ·these fields, these large agricultural fields.

·8· · · ·Q· ·And in fact, if the gophers were showing up in

·9· ·these monotypic stands, the farmers would be mighty

10· ·furious, right?

11· · · ·A· ·Yeah, they probably would, but -- and I'm not --

12· ·I'm not a pocket gopher expert, but all I know is we do

13· ·have evidence from, you know, my observations, other

14· ·studies, that hawks will fly to these agricultural

15· ·fields - the edges of some irrigated, some nonirrigated -

16· ·where you get these slopes, and you'll have pocket gopher

17· ·colonies that are obviously related to these fields, and

18· ·the hawks are using those.

19· · · ·Q· ·Okay.· You indicated that -- again, just to make

20· ·sure that I understand.· When you were talking about the

21· ·2019 report on migration factors and you were talking

22· ·about that pairs of birds returning to where they formally

23· ·nested, but if they don't, there would be recruitment on

24· ·those territories to insure future reproduction of the

25· ·ferruginous hawks; is that right?
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·1· · · ·A· ·Almost correct.· The only reason they don't return

·2· ·is if -- because if they die and don't come back.

·3· · · ·Q· ·Okay.

·4· · · ·A· ·So we've done some extensive work with nomadism

·5· ·with this species and repeatability and migration routes,

·6· ·and these birds are much more faithful to their home base,

·7· ·their home range, and their nests - as long as they

·8· ·survive - than we initially thought years ago.

·9· · · ·Q· ·But if they don't survive, then - again, looking

10· ·at these territories where birds -- had the birds

11· ·survived, you would have expected them to return to those

12· ·territories but for whatever reason, their mortality, they

13· ·don't return - there would be an effort to get other birds

14· ·to colonize those areas?

15· · · ·A· ·Yeah, so what happens, typically both adults won't

16· ·die at the same time; occasionally that happens.· So in a

17· ·given winter, say, you had two adults that migrated to

18· ·California; one of them died and one of them didn't.· The

19· ·other bird comes back and it comes back to the territory.

20· ·It will go through the motions to attract a new mate, and

21· ·obviously these would be recruitable adults; birds that

22· ·have -- are old enough, two years-plus, to actually breed.

23· · · · · ·And so they'll be flying around and looking for a

24· ·place to set up shop, and, you know, through the

25· ·solicitation of that individual bird, whether it's male or
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·1· ·female, they'll join them on that territory.· So that's

·2· ·laymen's terms for what takes place.

·3· · · ·Q· ·You said that you've been contacted directly

·4· ·with questions about the project, and I'm looking to

·5· ·see -- it sounds like you were contacted directly by the

·6· ·applicant's consultant, by Mr. Jansen, regarding questions

·7· ·about the ferruginous hawks and the project, and you said

·8· ·that was more on the ecological side.

·9· · · · · ·What does that mean?

10· · · ·A· ·Yeah, I think Eric, for example, recently

11· ·contacted us, sent a message about where ferruginous hawk

12· ·platforms were located in Washington, those questions

13· ·about some of the platform, probably in preparation for

14· ·maybe what's been proposed as studies.

15· · · · · ·So not specific -- my point was not specific to

16· ·what is being proposed as the project and how I relate to

17· ·that.· It's more just as Eric, as a biologist, talking

18· ·about, you know, this is where we have hawks and -- and

19· ·those are very limited in communications.· There may only

20· ·be a couple emails that that happened on so.

21· · · ·Q· ·And so when you talk about the ecological side,

22· ·what do you mean specifically?· Can you define that?

23· · · ·A· ·Well, that -- that specifically.· I'm not talking

24· ·about mitigation for projects.· When I talk about ecology,

25· ·I'm talking about the nesting of the birds, the nesting
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·1· ·season of the birds, where they go, where we find them,

·2· ·what they eat.· Those are ecology issues.

·3· · · ·Q· ·Okay.· And you testified, and -- I'm sorry.  I

·4· ·can't put my hands quickly on this document, but you

·5· ·talked about -- there was a statement that -- that the

·6· ·project adheres to WDFW guidance, and you said you weren't

·7· ·sure if that was true because you didn't know which

·8· ·guidance it was referring to?

·9· · · ·A· ·Right.

10· · · ·Q· ·There was about --

11· · · ·A· ·Right.

12· · · ·Q· ·Okay.· And so let's talk about guidance for a

13· ·minute because then you talked about this guidance could

14· ·be done, you said, verbally.· I take it you mean orally;

15· ·that not all guidance has to be written down?

16· · · ·A· ·Correct.

17· · · ·Q· ·Okay.· And you said it has to be -- the guidance

18· ·has to be based on good science.

19· · · ·A· ·Yes.

20· · · ·Q· ·And you used the phrase a bunch of times, what

21· ·best -- you referred to the phrase "best available

22· ·science."

23· · · ·A· ·Yes.

24· · · ·Q· ·Who decides -- tell me what you mean by best

25· ·available science.
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·1· · · ·A· ·In the arena I work in, in research division, best

·2· ·available science is science that's peer reviewed, that

·3· ·has gone through the process of others looking at it

·4· ·saying this is useful information, and it's scientifically

·5· ·credible.

·6· · · ·Q· ·Well, I'd like to tease that out a little bit

·7· ·because I think we're talking about two different

·8· ·concepts.· I understand the concept of peer review; we

·9· ·talked about that a little bit.· But when you talk about

10· ·best available science, that wouldn't necessarily entail a

11· ·component of peer reviewed, would it?· I mean, it could be

12· ·great science that just hasn't yet been peer reviewed.

13· · · ·A· ·If it's available, I guess -- let me think about

14· ·that question.· Obviously before it's peer reviewed, it

15· ·could be the best available science.· Is that...

16· · · ·Q· ·That's exactly my question.

17· · · ·A· ·I guess I would agree.

18· · · ·Q· ·Okay.· And so who decides what's the best

19· ·available science?

20· · · ·A· ·It's a -- it's a -- the experts.· I'm not sure how

21· ·to answer that question.

22· · · ·Q· ·Okay.· And in fact, just to -- the updated study

23· ·you've talked about, the one that's in peer review, that

24· ·hasn't yet been peer reviewed.· So by your definition,

25· ·that's not yet the best available science; is that right?
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·1· · · ·A· ·It is -- it is the best available science.· That

·2· ·would be my definition.· But I said earlier that it's got

·3· ·to go through peer review, and, you know, we went back on

·4· ·that a little bit.· I believe -- I believe it's the best

·5· ·available science.· Obviously through peer review, then my

·6· ·colleagues will agree that it's the best available

·7· ·science.· So I guess it's a matter of perspective of who

·8· ·that's coming from.

·9· · · ·Q· ·So would it be fair to say they're related

10· ·concepts but they're not -- they don't overlap vertically?

11· · · ·A· ·It's a hard subject.· The best available science

12· ·is just the best science that has been -- the best

13· ·research that's been done, and if it's published, it's

14· ·published, and that would be, at that time, that which

15· ·scores the best on this particular topic.· It's -- you're

16· ·asking a really -- a question I can't really answer, I

17· ·guess.

18· · · ·Q· ·That's why I went to law school and I'm not a

19· ·scientist.

20· · · ·A· ·Yeah.

21· · · ·Q· ·So let me give you a hypothetical and you tell me

22· ·if I understand this right.· You go out and you do a study

23· ·on habitats for the ferruginous hawks, a survey, let's

24· ·say, and I go out and do my own survey.· You might -- and

25· ·neither one of them is peer reviewed.· Mine might be
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·1· ·actually the best available science; is that right?

·2· · · ·A· ·I think it has to be passed, in that case, through

·3· ·the experts to determine because they're the -- they would

·4· ·be the avenue, best avenue, through which to determine

·5· ·best available science.

·6· · · ·Q· ·Okay.· So would it be fair -- and I don't mean to

·7· ·beat this horse, but -- but the experts might think that

·8· ·my science is better than your science?

·9· · · ·A· ·But the problem is, in the scientific arena, we're

10· ·talking about expertise built on years of -- you know,

11· ·I've studied ferruginous hawks almost 50 years here,

12· ·plus-50 years.· I'm considered one of the nation's experts

13· ·on these species.· So I think going -- and I'm not saying

14· ·that to boast.· But going through those channels to

15· ·understand what's the best available science would be the

16· ·logical thing.

17· · · · · ·If somebody brought a study into me that's not

18· ·built on 50 years of expertise, they would say "What do

19· ·you think of this?"· And I would say, "Well, that's not

20· ·good science because of this, that, and the other," even

21· ·though that's not peer reviewed.· So it's -- again, the

22· ·scientific field is -- it's -- it's hard to -- hard to

23· ·grasp.

24· · · ·Q· ·Okay.· I think mine is the best available science

25· ·for the record, just because.
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·1· · · · · ·And you indicated that every bit - again, I'm

·2· ·jumping around - that every bit of shrubsteppe habitat

·3· ·that remains is critical to the ferruginous hawk; is that

·4· ·right?

·5· · · ·A· ·I agreed with that, and that was in the concept of

·6· ·that which is, you know, important for ferruginous hawks.

·7· ·I mean, certainly every bit of shrubsteppe is important

·8· ·because it's such a limited habitat for a lot of species

·9· ·in the broader context, if I made that clear.

10· · · ·Q· ·Is residential development, is that having an

11· ·impact on the shrubsteppe habitat?

12· · · ·A· ·It certainly can in certain places.

13· · · ·Q· ·And you indicated wild fires also have an impact

14· ·on that -- on that habitat?

15· · · ·A· ·That's correct.

16· · · ·Q· ·Okay.· Are there other factors that would have an

17· ·impact?

18· · · ·A· ·Those are some of the main ones.

19· · · ·Q· ·Okay.

20· · · ·A· ·I mean, if --

21· · · ·Q· ·And --

22· · · ·A· ·And if we're talking about the exclusion of wind

23· ·power as being that type of impact as a -- those are some

24· ·of the -- those would be probably the three I would list

25· ·as being really pressing on ferruginous hawk habitats at
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·1· ·this present time.

·2· · · ·Q· ·Okay.· You said that there would be -- we were

·3· ·talking about this first draft of the -- of the survey,

·4· ·the recommendations, the ferruginous hawk recommendation.

·5· ·You said that's been sent off, the first draft has been

·6· ·sent off for review, and that you were expecting external

·7· ·review and comments, right?

·8· · · ·A· ·Right.

·9· · · ·Q· ·And that will then be developed into formal

10· ·guidance, and you said - and I understand that this was

11· ·your hope - that it would be formalized within four months

12· ·or so?

13· · · ·A· ·Yeah, that's out of my arena because I'm actually

14· ·just the consultant on that providing the ecological

15· ·information.· So it all depends on the reviewer times but,

16· ·yes, that's essentially the process.

17· · · ·Q· ·So the formal guidance that's in place now, that's

18· ·the guidance that the project is in compliance with; is

19· ·that right?

20· · · ·A· ·I really don't know.

21· · · ·Q· ·How old is the guidance that's in place?

22· · · ·A· ·How long what?· Excuse me.

23· · · ·Q· ·This guidance that's in place, the formal guidance

24· ·that's currently in place, when was that put into place?

25· · · ·A· ·I think the reference was 2009, maybe, I believe.
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·1· · · ·Q· ·Okay.

·2· · · ·A· ·That was the first wind-power guideline -- or

·3· ·wind-power-associated guidelines, I think that...

·4· · · ·Q· ·You -- this is -- now I'd like to just talk

·5· ·briefly about Exhibit 2 which is the periodic status

·6· ·review that you authored.

·7· · · ·A· ·All right.

·8· · · ·Q· ·Okay.· And you noted in that -- in that report,

·9· ·you noted a decline in the ferruginous hawk population.

10· ·Can you tell when that decline began?

11· · · ·A· ·I would have to go exactly to the graph, but we're

12· ·talking in the last 30 years, 20-plus years.

13· · · ·Q· ·And could you talk about the specific causes that

14· ·led to that decline?

15· · · ·A· ·Again, loss of shrubsteppe habitat associated with

16· ·the loss of ground squirrels, so the conversion of

17· ·habitats largely; mortality of individual birds; a lot of

18· ·those effects that we discussed.

19· · · ·Q· ·And I know we've talked about the ferruginous

20· ·hawks as a migratory species.· What does that mean, a

21· ·migratory species?

22· · · ·A· ·That means the bird leaves its breeding area at

23· ·the end of breeding to move over an extensive area,

24· ·typically several hundred kilometers away, to find habitat

25· ·in which it has prey to basically be rejuvenated during
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·1· ·the winter and then be able to return to nest again the

·2· ·next nesting season.

·3· · · ·Q· ·And so is that -- so those areas that they go to,

·4· ·is that what we call "wintering grounds"?

·5· · · ·A· ·That would be correct.· This bird also has

·6· ·summering grounds because it's gone for such a long period

·7· ·at the end of summer.· So it'll actually migrate a couple

·8· ·times.

·9· · · ·Q· ·And so could conditions of wintering grounds,

10· ·could those be contributing to a decline in population?

11· · · ·A· ·Potentially.· One of the things we're looking at

12· ·is actually a longer term -- a study to look at survival

13· ·throughout the breeding year.· So one of the things we

14· ·believe, a combination of factors, changes on breeding

15· ·areas, as well as mortality outside the breeding season

16· ·could be contributing to this decline.· So a variety of

17· ·factors potentially.

18· · · ·Q· ·And when you talk about summering grounds, is that

19· ·something other than this project area that we're talking

20· ·about?

21· · · ·A· ·Summering would be just a, for example, habitat in

22· ·Southern Alberta.· These birds leave immediately after

23· ·nesting to go to Southern Alberta, perhaps the Great

24· ·Plains, where they feed on ground squirrels and prairie

25· ·dogs, and then they'll fly to California in the winter --
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·1· · · ·Q· ·And so --

·2· · · ·A· ·-- where they spend the winter.

·3· · · ·Q· ·My apologies.

·4· · · ·A· ·No.

·5· · · ·Q· ·So could conditions in Southern Alberta, could

·6· ·those also be contributing to the decline in population?

·7· · · ·A· ·Very unlikely based on, you know, prey levels and

·8· ·what we know about ferruginous hawks but -- yeah.

·9· · · ·Q· ·"Yeah" what?

10· · · ·A· ·I was going to say, in Colorado and other places,

11· ·other factors such as residential development are taking

12· ·place.· Certainly, in ferruginous hawk winter habitats

13· ·that may be affecting, ultimately, the survival of birds

14· ·and whether or not they return, or at least diminishing

15· ·their health to the degree that they don't nest, but those

16· ·are all unknowns.· Those are very hypothetical situations

17· ·that we can think about.

18· · · ·Q· ·And do -- could just the loss of migratory routes,

19· ·could they be contributing to the decline in population?

20· · · ·A· ·Of course, but generally these birds, you know,

21· ·have certain stopover areas which are the key to whether

22· ·or not they survive or not, so it's those summering areas,

23· ·wintering areas.· But they can get shot, for example, in

24· ·some of these migratory areas.· A lot of things can

25· ·happen.
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·1· · · ·Q· ·And as part of what you do as a biologist, have

·2· ·you identified the ferruginous hawk nests that are close

·3· ·to this project?

·4· · · ·A· ·Yes.

·5· · · ·Q· ·And how many -- how many nests have you identified

·6· ·in proximity to this project?

·7· · · ·A· ·If you're asking about specific nests, I would

·8· ·have to look that up.· It's probably 50-some nests that

·9· ·historically have been there.· There are 16 nesting

10· ·territories; those are the critical factor.· Again, we

11· ·don't manage this species based on number of nests.· Since

12· ·birds have alternate nests on territories, we manage them

13· ·on the territory basis.· And each -- the reproductive unit

14· ·is essentially one pair of birds on a territory; that's

15· ·what we're interested in maintaining.

16· · · · · ·And so there's 16 territories, historically, that

17· ·we've identified associated with the project.

18· · · ·Q· ·And can there be more than one active nest within

19· ·a territory?

20· · · ·A· ·No.

21· · · ·Q· ·Okay.· Is that -- in fact, am I missing the point?

22· ·Is that -- that's how you define the territory is where

23· ·the active nests are?

24· · · ·A· ·We don't use the term active nest.· It would be a

25· ·used nest on an occupied territory.· So the territory is
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·1· ·the score that gets the occupant, and that's what we're

·2· ·concerned about - occupied territory, used nests and

·3· ·unused nests on that occupied territory - because these

·4· ·birds can have more than one nest.

·5· · · · · ·So some years they'll use this nest; some years

·6· ·that nest.· And that's why the term active nest, I think,

·7· ·has been coined, but it actually should be used nest,

·8· ·unused nest, or used-alternative nest on an occupied

·9· ·territory; that's the proper terminology.

10· · · ·Q· ·So am I hearing correctly that there can be more

11· ·than one used nest within an occupied territory?

12· · · ·A· ·No.

13· · · ·Q· ·Okay.

14· · · ·A· ·Not in a given nesting season.· You have -- the

15· ·birds are territorial, so they would not allow another

16· ·pair of birds within their home -- or within their -- that

17· ·zone that includes an alternative nest to be using a nest.

18· · · · · ·Now, territories can change a little bit overtime,

19· ·the boundaries.· So we're talking in relative terms.  I

20· ·mean, there can be, you know, some things that, over

21· ·20/30 years, there can be some slight shifts.· But you're

22· ·not going to have two birds nesting in close proximity,

23· ·generally.

24· · · ·Q· ·Do you monitor the unused nests in a given

25· ·territory?
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·1· · · ·A· ·We monitor those only when -- and I don't monitor

·2· ·those personally.· Our management biologist would fly over

·3· ·and look at those and actually record those during

·4· ·surveys.· So they're looking for the used nests, and if

·5· ·the unused nests are -- if they don't find a nest that's

·6· ·being used on that territory, they'll look at the unused

·7· ·nests to see if they're in use.· So that's kind of their

·8· ·process.

·9· · · · · ·Generally, if they find a used nest, they will --

10· ·you know, they'll be done with the survey at that point

11· ·because they've located the pair of birds that are -- that

12· ·the territory is occupied; that's how we approach it.

13· · · ·Q· ·So I just want to go back with some of this.· You

14· ·talked about anthropogenic impacts to the ferruginous hawk

15· ·population.· And so what do you mean when you talk about

16· ·anthropogenic impact?

17· · · ·A· ·Yeah, ferruginous hawks are what I would consider

18· ·more of a wilderness species than -- and we're talking

19· ·about arid-land species.· I mentioned the spotted owl, so

20· ·we think of -- we know a lot about spotted owls.· They're

21· ·native to large trees, uncut virgin forests.

22· · · · · ·Ferruginous hawks are similar in that they're a

23· ·species that is associated with undeveloped land,

24· ·wide-open arid land.· They use large spaces.· They're a

25· ·species specialist when it comes to prey.· And once
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·1· ·those -- and those species are very specific.· The prey is

·2· ·the key to all raptors.· Once you -- once you remove that

·3· ·prey that they're very specialized in, you're creating all

·4· ·sorts of havoc for these birds because they have to find

·5· ·other things to feed on.

·6· · · · · ·Now, what happens, then, when you alter habitat

·7· ·anthropogenically - a couple things - one, you may be

·8· ·removing their key prey, so they're forced to subsist --

·9· ·persist on other types of prey.

10· · · · · ·Secondarily, with ferruginous hawks, this species

11· ·historically and even now has been -- seem to be very

12· ·sensitive to close human activity.· So we're talking about

13· ·alterations that are unnatural in that landscape, that,

14· ·you know, would not be present had it not been for people,

15· ·whether it's people driving out in an area with ATVs or

16· ·whether it's, you know, plowing up certain fields.· So it

17· ·can be altered habitat or actually human activities and

18· ·altered habitat, both of these things.

19· · · · · ·So this species is not just subject to being a

20· ·specialist with diets that are affected by those

21· ·anthropogenic activities that may change the habitat and

22· ·availability of prey, but they're also sensitive to those

23· ·actual activities that are taking place that are more than

24· ·other hawks.

25· · · · · ·For example, osprey, a good example, we all see
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·1· ·osprey nesting along our river and on a pole that may be

·2· ·right next to human activity and they're basically

·3· ·tolerant of it or indifferent towards it.· It doesn't

·4· ·affect them, and they're feeding out in the water, which

·5· ·is, again, a key.· So it doesn't affect their ability to

·6· ·nest and be successful.

·7· · · · · ·But that's simply not the case with ferruginous

·8· ·hawks.· By their nature, they're a specialist, a sensitive

·9· ·species that uses large areas in the type of landscapes

10· ·they inhabit.

11· · · ·Q· ·So in the last 20 years, say - and let's just talk

12· ·about Washington state - can you tell me how many

13· ·fatalities to ferruginous hawks there have been from

14· ·collisions with vehicles?

15· · · ·A· ·That would be a really -- I wouldn't have that

16· ·information.· And the reason I wouldn't is because it's

17· ·not recorded, generally.· There's no -- fish and wildlife

18· ·service doesn't keep -- they would have the record base

19· ·for that.· And outside of wind turbine, the incidental

20· ·information I've mentioned that I've kind of kept track of

21· ·that's not even comprehensive, I don't know of anybody

22· ·that really tracks ferruginous hawk fatalities.

23· · · ·Q· ·Would it be fair to say you'd expect to see

24· ·fatalities as a result of collisions with vehicles?

25· · · ·A· ·Yes.
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·1· · · ·Q· ·And what about collisions with buildings?· Same

·2· ·story?

·3· · · ·A· ·No, no buildings.· These birds wouldn't run into

·4· ·buildings.

·5· · · ·Q· ·Okay.· What about electrocution on power lines?

·6· · · ·A· ·Sure.

·7· · · ·Q· ·And what about poisoning?· I know in some of your

·8· ·materials you reference incidental poisoning as a result

·9· ·of poisoning of their prey.

10· · · ·A· ·Yeah, unlikely with this species.· They're not

11· ·associated with some of the present uses of rodenticides

12· ·and others that are more typically in human activity

13· ·areas.· Like red-tailed hawks, barn owls would be poisoned

14· ·from rodenticides, for example, because that's where

15· ·people place them.· Well, these hawks nest out in

16· ·landscapes that are devoid of those types of poisons.· So

17· ·poisoning is generally not a concern.

18· · · ·Q· ·What about poisoning of pocket gophers?

19· · · ·A· ·Probably not pocket gophers.· Prairie dogs, for

20· ·example, might be a concern, but it all -- it depends on

21· ·the types of poisons, and that's -- that's kind of a big

22· ·unknown, but it has been demonstrated that poison of, you

23· ·know, those kinds of rodents could lead to some

24· ·ferruginous hawk fatality.

25· · · ·Q· ·And what about squirrels?
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·1· · · ·A· ·Ground squirrels, same thing.

·2· · · ·Q· ·Yeah.

·3· · · ·A· ·Up in -- up in Alberta, for example, yeah.

·4· · · ·Q· ·And how about wild fires?· Do we -- do ferruginous

·5· ·hawks die in wild fires?

·6· · · ·A· ·Sure, nestlings would, of course.· If you have

·7· ·birds that are preflight on nests, they could die in wild

·8· ·fires.

·9· · · ·Q· ·And you indicated, if I understand correctly - and

10· ·this came as a surprise to me during your testimony - that

11· ·ravens are a predator of ferruginous hawks?

12· · · ·A· ·They are, and I probably -- to clarify, predator

13· ·of eggs and nestlings.· Big predators of not just

14· ·ferruginous hawks but pretty much everything else.

15· · · ·Q· ·And are there other -- do the ferruginous hawks

16· ·have other predators as well?

17· · · ·A· ·They do and probably the worst are great horned

18· ·owls.· Great horned owls are probably the worst -- one of

19· ·the worst things that were ever invented as far as

20· ·ferruginous hawks.· And again, they're an --

21· · · ·Q· ·And so --

22· · · ·A· ·They're a favorite of species that moves in after

23· ·people move in so.

24· · · ·Q· ·And presumably there are fatalities associated,

25· ·then, with that kind of predation?
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·1· · · ·A· ·Definitely.· They'll kill adults.· They'll kill

·2· ·eagles as well.

·3· · · ·Q· ·And reduced nest occupancies, those are -- that's

·4· ·also, in some cases, attributable to human impacts, right?

·5· · · ·A· ·Potentially, yes.

·6· · · ·Q· ·Okay.· So drought might be a factor on nest

·7· ·occupancy?

·8· · · ·A· ·Yeah, drought would be in relation to prey, if

·9· ·it's -- if prey is affected, certainly drought could

10· ·affect.

11· · · ·Q· ·And the same with disease as regard to prey?

12· · · ·A· ·Specifically, I'm not sure what disease -- you

13· ·said "disease of prey"?

14· · · ·Q· ·Well, yeah, I mean, I'm just thinking about the

15· ·things that could also have an impact on nest occupancy.

16· · · ·A· ·Oh, yeah.· I mean, if you were to go to Colorado

17· ·and there was a bubonic plague outbreak in a huge prairie

18· ·dog town, obviously if the birds are feeding on prairie

19· ·dogs, that -- potential disease.

20· · · ·Q· ·Okay.

21· · · ·A· ·I mean.

22· · · ·Q· ·Okay.· And we talked about agricultural.· What

23· ·about overgrazing?

24· · · ·A· ·Grazing, grazing can be good.· Historically Bison

25· ·graze, and that was actually a good thing probably for
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·1· ·ferruginous hawks in that it reduced vegetation heights.

·2· ·So these birds are going to get, you know, their best

·3· ·capturing of rodents and having rodents, if, you know,

·4· ·vegetation is 10 centimeters high or so.· So it needs to

·5· ·be clipped off, but then if you reduce the vegetation down

·6· ·to 0, that's not a good thing for maintaining rodents.

·7· · · · · ·So it's really -- grazing is a -- it needs an

·8· ·explanation as far as the level of grazing and what might

·9· ·be benefit or be detrimental to ferruginous hawks and

10· ·other species.

11· · · ·Q· ·And what about climate change?

12· · · ·A· ·I mentioned climate change as being a potential

13· ·future affect on reducing -- on range constriction for

14· ·ferruginous hawks, based on, you know, effects on prey.

15· · · ·Q· ·And am I correct that there's already been

16· ·residential development in Horse Heaven Hills?

17· · · ·A· ·That's a really tough question.· I was thinking

18· ·of, actually, a site probably adjacent to Horse Heaven

19· ·Hills on a slope that had houses on it; that I recall back

20· ·in -- 20 years ago they were still building a few houses.

21· · · · · ·But in terms of large-scale residential

22· ·development, I'm unsure of any -- that there'd be anyplace

23· ·for that to take place.· So residential development, I was

24· ·thinking, again, an individual lot maybe being developed

25· ·on an area that's already been developed.
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·1· · · ·Q· ·Well, what about the County Heights development in

·2· ·the Badger Canyon territory; are you familiar with that?

·3· · · ·A· ·Yeah, I'm familiar with Badger Canyon but not that

·4· ·development at all.

·5· · · ·Q· ·Okay.· What about the Clodfelter and Glenn Miller

·6· ·Prairie Development?

·7· · · ·A· ·No.

·8· · · ·Q· ·Are you aware of any new construction in the Sheep

·9· ·Canyon territory?

10· · · ·A· ·No.· I mean, I'm familiar with all of those

11· ·territories but obviously I don't work as a district

12· ·biologist that's on top of what's taking place in terms of

13· ·the specific developments there so.

14· · · ·Q· ·So in other words, there could be large-scale

15· ·development, but you just wouldn't necessarily be aware of

16· ·it?

17· · · ·A· ·Personally.· The biologist there would be, yeah.

18· · · ·Q· ·Okay.· Would you expect construction --

19· ·residential development construction to have impacts on

20· ·the use of nests?

21· · · ·A· ·All depends on where the nests are in proximity to

22· ·the development.

23· · · ·Q· ·Okay.· And certainly it might -- construction --

24· ·active construction could lead to nest abandonment in the

25· ·proximity?
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·1· · · ·A· ·Well, if we're talking about a nest that's in use

·2· ·and you have a house that's built within, you know, a

·3· ·couple miles of the nest, you could have people that are

·4· ·certainly disturbing the birds.· So it all depends on

·5· ·proximity and the nature of the activities, you know.

·6· · · ·Q· ·So the hypothetical that you just talked about,

·7· ·where there's a house built within a couple miles of a

·8· ·nest, that could lead to a nest abandonment?

·9· · · ·A· ·Potentially.

10· · · ·Q· ·Okay.

11· · · ·A· ·But it could also lead to loss of -- excuse me --

12· ·of habitat.· That's the --

13· · · ·Q· ·Understood.

14· · · ·A· ·Yeah.

15· · · ·Q· ·Do you know, has WDFW taken any action to protect

16· ·the ferruginous hawk population against impacts from

17· ·residential development?

18· · · ·A· ·That's part of the -- part of the development of

19· ·these PHS Guidelines, or redevelopment, to provide,

20· ·proactively, this information to potential developments

21· ·and residential development.· So that would be the extent

22· ·of my knowledge as to how that process works.

23· · · · · ·Again, you're speaking in an arena that's kind of

24· ·outside of my forte so really kind of difficult to

25· ·address.· But I do know these PHS guidelines we talked
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·1· ·about are the -- you know, a critical part of that.

·2· · · ·Q· ·Thanks.· So let me ask -- I want to talk about a

·3· ·couple of other wind energy projects.· Are you familiar

·4· ·with the Columbia Gorge Wind Resource Area?

·5· · · ·A· ·I don't know if that's -- I may be familiar with

·6· ·it, but, you know, people use different terms and names

·7· ·change.· So if you could describe the area, is that -- can

·8· ·you describe the project area?

·9· · · ·Q· ·You know, actually I -- I actually can't.· That's

10· ·the information that I have is the Columbia Gorge WRA.

11· ·But let me ask, are you familiar with Stateline?

12· · · ·A· ·Yes.

13· · · ·Q· ·Okay.· And am I right that there -- historically

14· ·there have been 10 nests within 10 kilometers of that

15· ·area; is that --

16· · · ·A· ·Yeah, that --

17· · · ·Q· ·I'm sorry?

18· · · ·A· ·I'd have to look that up, but that could be

19· ·accurate.

20· · · ·Q· ·And if I told you there were four nests that were

21· ·inside -- inside 3.2 kilometers of that area, would that

22· ·make sense to you too?

23· · · ·A· ·I would -- again, I would have to look all that

24· ·up.

25· · · ·Q· ·Well, do you know whether WDFW has required or
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·1· ·recommended any mitigation resources -- any mitigation

·2· ·measures to protect the resources there?

·3· · · ·A· ·At Stateline?

·4· · · ·Q· ·Yeah.

·5· · · ·A· ·That would be, you know, prior to my working with

·6· ·this.· And, again, operating under different guidelines,

·7· ·that was a 2001 project.· So that's -- that was the first

·8· ·project -- first wind project, essentially, affecting

·9· ·ferruginous hawks.· So it's very early on in what we're --

10· ·you know, when we -- and well-before I got involved, so I

11· ·really couldn't say.

12· · · ·Q· ·What about the Rattlesnake Flat Area; are you

13· ·familiar with that?

14· · · ·A· ·That -- yeah, let me think.· Rattlesnake Flat, I'm

15· ·blanking out on the location.· I'd -- yeah.

16· · · ·Q· ·Okay.· So you're not familiar with that,

17· ·necessarily, specifically?

18· · · ·A· ·No.· Yeah, I'm trying to think.· If it's got

19· ·ferruginous hawks associated with it, I'm probably --

20· ·probably familiar with it, but I'm trying to think of the

21· ·location but drawing a blank.

22· · · ·Q· ·I want to talk briefly about these artificial

23· ·nesting platforms that you talked about during your

24· ·testimony.

25· · · ·A· ·Okay.
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·1· · · ·Q· ·And I think you indicated that there's been a

·2· ·change of policy on the use of these artificial nesting

·3· ·platforms as a way of supporting nesting ferruginous

·4· ·hawks; did I get that right?

·5· · · ·A· ·There's not really a policy, per se.· It's just

·6· ·advice within our agency and our biologists based on

·7· ·what's developed as far as our understanding as to how

·8· ·these birds use those.· So there's not really a policy,

·9· ·per se.

10· · · ·Q· ·Well, is the state continuing to build them?

11· · · ·A· ·I -- the state, we don't really build those.· We

12· ·have -- right now there's a project.· One of our

13· ·biologists, Mark Vekasy who I mentioned, who has a

14· ·cooperative project with the Department of Transportation,

15· ·and Mark is very much attuned to his -- he's a raptor

16· ·biologist -- attuned to ferruginous hawks and the

17· ·territories he has.

18· · · · · ·So it's been a great opportunity to look at how we

19· ·can, through an understanding of potential sites that have

20· ·gone downhill, that have lost nesting structure, can be

21· ·improved by putting platforms up.· But, again, that's a

22· ·very measured process.· It's not a policy -- and it's --

23· ·that we, you know, allow platforms going up everywhere in

24· ·general.· We're very specific as to when those need to be

25· ·used and not used.
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·1· · · ·Q· ·So that process is still underway, if I'm hearing

·2· ·you correctly?

·3· · · ·A· ·That's correct.

·4· · · ·Q· ·Okay.· And does the state monitor the platforms?

·5· · · ·A· ·We only do through our regular surveys that are

·6· ·conducted, and we don't, in general -- like the last time

·7· ·we surveyed - probably it was 2016 - we actually went

·8· ·through and eliminated roughly 50 platforms that had

·9· ·historically been placed in the landscape that have never

10· ·been used by ferruginous hawks.

11· · · · · ·So we only monitor those that have ever been used

12· ·or would be considered to be ferruginous hawk nests by

13· ·virtue of having ferruginous hawks confirmed nesting at

14· ·that location, at those locations.

15· · · ·Q· ·Why were the other platforms removed?

16· · · ·A· ·Why were they what?

17· · · ·Q· ·Why were they removed?

18· · · ·A· ·Because they were never used for 40 years.· We

19· ·didn't really remove them.· We just don't survey them.

20· ·They were just never used.· They fall into disrepair and

21· ·they fall over.

22· · · ·Q· ·Okay.· I'm very close to the end.· I just have a

23· ·couple of last questions for you.

24· · · · · ·When we talked -- we talked, probably at more

25· ·length than you want to, about peer review.· When you talk
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·1· ·about peer review of your materials, is that only within

·2· ·WDFW or is that -- or does that take input from external

·3· ·sources as well?

·4· · · ·A· ·No.· So when I say peer reviewed, I'm talking

·5· ·about external sources exclusively.· I mean -- I'll

·6· ·rephrase that because we did talk about peer review of the

·7· ·PHS document; so that's the exception.· But when I talk

·8· ·about, in my -- my resume, for example, what I would

·9· ·provide as peer-reviewed documents, those are all external

10· ·reviews through journals, you know, through my peers;

11· ·whereas internal reports are reviewed internally, largely,

12· ·but they go through internal review.

13· · · · · ·The exception would be these PHS guidelines which

14· ·are obviously going to be impacting a larger group of

15· ·people and have more application.· They would go -- you

16· ·know, it would be internal, plus we would send out for

17· ·external review.· And, again, all of that's outside my

18· ·arena as to those processes and who decides those so.

19· · · ·Q· ·Sure.· So only a couple more things.

20· · · · · ·You mentioned that there were 16 territories that

21· ·overlap the project area.· Are any of these occupied

22· ·territories or are they all considered historical?

23· · · ·A· ·They're based on information that -- we know there

24· ·are at least a couple that have been recently occupied.

25· ·So historical is a relative term.· Does that go back to
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·1· ·1990 or does that go back to 2020?· Does that -- so --

·2· · · · · ·Whoa, are we still here?

·3· · · ·Q· ·I'm here.

·4· · · ·A· ·Right.· Historical, for some people, would mean it

·5· ·wasn't used last year, but that wouldn't be our

·6· ·definition.· Our definition would really focus on

·7· ·currently occupied, being used previously, as kind of --

·8· ·so when I'm using the term "historical," is that your

·9· ·question?

10· · · ·Q· ·Well, and it seems that maybe I need to ask you to

11· ·define it.

12· · · ·A· ·Yeah.

13· · · ·Q· ·Can you just tell me -- go ahead.

14· · · ·A· ·Yeah, I'm sorry.· Historical would be a

15· ·ferruginous hawk territory that has been occupied

16· ·definitively, that is confirmed definitively, at some

17· ·point in our monitoring history.· From day X when we first

18· ·monitor until now, at some year, at least one year, it has

19· ·been occupied and used by nesting ferruginous hawks.

20· · · ·Q· ·So 16 territories, could you quantify how many are

21· ·currently occupied?

22· · · ·A· ·This year, I haven't flown over them, so I

23· ·couldn't tell you.· We're right in the middle of a nesting

24· ·season, so I really don't know.

25· · · ·Q· ·Do you know from last year?
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·1· · · ·A· ·No, that's not my job to survey those.· That would

·2· ·be the district biologist.· So, again, I'm just -- it's

·3· ·outside of my -- I know it's hard to say that because

·4· ·we're talking about ferruginous hawks, but I don't go out

·5· ·and monitor every nest every year because I'm dealing with

·6· ·golden eagles and prairie hawks and everything else in the

·7· ·state.· So I -- last year, from what I've heard, there

·8· ·were two or three or four territories occupied; I don't

·9· ·really know.

10· · · ·MS. PERLMUTTER:· Okay.· So if we could take a

11· ·two-minute break, I think I'm done, but I want to just

12· ·make sure that none of my colleagues have any questions.

13· ·So if we could go off the record.· It's -- I've got 12:36.

14· ·If we come back at 12:40, and I am within seconds of

15· ·wrapping up.· So let's take a minute.· Okay?

16· · · · · · · · · ·[Off record at 12:36 p.m.]

17· · · · · · · · · · [On record at 12:39 p.m.]

18· ·BY MS. PERLMUTTER:

19· · · ·Q· ·Mr. Watson, did you review the applicant's survey

20· ·reports from the last couple of years before your

21· ·deposition?

22· · · ·A· ·No, I -- no.

23· · · ·Q· ·Okay.· And when you said -- we were talking about

24· ·the number of occupied nests, and I asked you about last

25· ·year, and I just want to make sure.· You said you weren't
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·1· ·sure, that it could be two, three, or four, but you really

·2· ·didn't know.

·3· · · ·A· ·As I -- as I best recall, I think it was two or

·4· ·three last year.· So obviously I'd been conveyed that

·5· ·information, maybe in our Zoom meetings or wherever.

·6· · · ·Q· ·But if I told you that the number was zero, would

·7· ·you have any basis for disagreeing with me?

·8· · · ·A· ·No, I didn't survey them, so I was -- no.

·9· · · ·MS. PERLMUTTER:· I have nothing further.

10· · · ·MS. VOELCKERS:· I have a few concluding questions,

11· ·unless the other parties have follow-up questions?· Okay.

12· ·Hearing none.

13· · · · · · · · · · · · · ·EXAMINATION

14· ·BY MS. VOELCKERS:

15· · · ·Q· ·Mr. Watson, have you ever affirmatively declined

16· ·to review any materials authored by the applicant's

17· ·consultant that you were asked to review?

18· · · ·A· ·No.

19· · · ·Q· ·Are there any specific details regarding the

20· ·project site surveys from the last couple years that, if

21· ·you were to review them, would change your recommendation

22· ·to exclude all turbines from core-use areas of identified

23· ·ferruginous hawk territories?

24· · · ·A· ·If I was to review the proposal?

25· · · ·Q· ·Any survey details that you were to review from
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·1· ·the last couple years' surveys that would change your

·2· ·recommendation to --

·3· · · ·A· ·No, our recommendation has been consistent with

·4· ·that core area being off limits to turbines.

·5· · · ·Q· ·And that's because your recommendation is based

·6· ·upon historic territory identification?

·7· · · ·A· ·That's correct, yes.

·8· · · ·Q· ·Were your answers to Ms. Perlmutter earlier

·9· ·regarding the current extent of agricultural growth in the

10· ·Horse Heaven Hills anecdotal?

11· · · ·A· ·Yes.

12· · · ·Q· ·And I apologize, but I do want to return to this

13· ·discussion of best available science one more time.  I

14· ·understand it's a nebulous term, maybe, for those of us

15· ·that aren't in the field.· So to be clear, can scientific

16· ·information be considered best available science before

17· ·it's been peer reviewed?

18· · · ·A· ·Yes.

19· · · ·Q· ·And why is that?

20· · · ·A· ·Because science is a process, and so the best

21· ·available science, that term is relative to what has been

22· ·studied or researched, and it may not -- it's never going

23· ·to be perfect.· Science is based on probability.

24· · · · · ·The idea, though, is, as it goes up through this

25· ·process, the reliability of it may increase but it's still
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·1· ·the best available science at anyplace in the process.

·2· ·But obviously the most preferred step is that last step of

·3· ·the peer-reviewed process.

·4· · · ·Q· ·And as an expert in your field, are there certain

·5· ·methods or standards that you would look for in assessing

·6· ·the reliability of science that hasn't been peer reviewed?

·7· · · ·A· ·Again, it's looking at the experts who understand

·8· ·that the process would be -- if a project has been

·9· ·developed or has been reported on, that information, the

10· ·process for reliability for understanding how valid the

11· ·science is, is to put it through the experts that

12· ·understand that particular system or species and can

13· ·evaluate that.

14· · · ·Q· ·And then there was some reference to guidelines

15· ·earlier when discussing Exhibit 7.· So I want to be really

16· ·clear.· Is Exhibit 7 an update to the 2004 PHS guidelines?

17· · · · · ·Oh, I'm sorry.

18· · · ·A· ·Not Exhibit 7.

19· · · ·Q· ·I misspoke.· Not Exhibit 7.· Exhibit 8.

20· · · ·A· ·Yes.· Yes.

21· · · ·Q· ·Okay.· That's an update to the 2004 PHS

22· ·guidelines?

23· · · ·A· ·That's correct.

24· · · ·Q· ·Not the 2009 wind turbine guidelines?

25· · · ·A· ·A little bit of explanation.· Again, this would be
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·1· ·a question posed for our energy section, but I believe the

·2· ·idea in our last discussions was to consolidate energy

·3· ·recommendations within PHI -- PHS guidelines more

·4· ·formally, which it wasn't done in 2004 because we

·5· ·didn't -- wind power wasn't an issue.

·6· · · · · ·So the current discussion was, yes, let's include

·7· ·wind power recommendations within these guidelines.· So I

·8· ·think that answers your question.

·9· · · ·Q· ·Is it fair to say that WDFW is working hard to

10· ·update both guidance documents as soon as possible?

11· · · ·A· ·Yes.

12· · · ·MS. VOELCKERS:· Okay.· I don't have any other further

13· ·questions.

14· · · ·MS. PERLMUTTER:· I don't have anything further.

15· · · · · · ·[By agreement of counsel and deponent,
· · · · · · · · · · · signature was reserved.]
16· · · · · · · [Deposition concluded at 12:45 p.m.]
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·1· ·STATE OF WASHINGTON· · · · · )

·2· · · · · · · · · · · · · · · · ) SS: C E R T I F I C A T E
· · ·COUNTY OF WHATCOM· · · · · · )
·3· · · · · · · · · · · I, DANIELLE SCHEMM, a Certified Court

·4· ·Reporter within and for the State of Washington do hereby

·5· ·certify;

·6· · · · · · · · · · · That the witness, James Watson, whose

·7· ·testimony appears in the foregoing deposition was duly

·8· ·sworn by me;

·9· · · · · · · · · · · That the testimony of said witness was

10· ·taken by me to the best of my ability and thereafter

11· ·reduced to typewriting under my direction and is contained

12· ·in Pages 1 through 127;

13· · · · · · · · · · · That I am neither counsel for, related

14· ·to, nor employed by any of the parties to the action in

15· ·which this deposition was taken;

16· · · · · · · · · · · And further that I am not a relative or

17· ·employee of any attorney or counsel employed by the

18· ·parties thereto, nor financially or otherwise interested

19· ·in the outcome of the action;

20· · · · · · · · · · · This transcript and invoice have been

21· ·prepared and submitted for final production and delivery

22· ·in accordance with all Washington State laws, rules and

23· ·regulations, including WAC-308-14-130, WAC-308-14-135, RCW

24· ·18-145, and applicable court rules regulating formatting

25· ·and equal terms requirements;

http://www.litigationservices.com


Page 127
·1· · · · · · · · · · · Alterations, changes, fees or charges

·2· ·that violate any of these provisions are not authorized by

·3· ·me, and I have no interest in the outcome of said

·4· ·litigation;

·5· · · · · · · · · · · This certification does not apply to

·6· ·reproduction of this transcript by any means not under my

·7· ·direct supervision and control.

·8· · · · · · · · · · · Signed and dated this 19th day of July

·9· ·2023.

10· · · · · · · · · · · · · · · · _____________________________
· · · · · · · · · · · · · · · · · DANIELLE SCHEMM
11· · · · · · · · · · · · · · · · CERTIFIED COURT REPORTER
· · · · · · · · · · · · · · · · · IN AND FOR THE STATE OF
12· · · · · · · · · · · · · · · · WASHINGTON, RESIDING AT
· · · · · · · · · · · · · · · · · BELLINGHAM.· LICENSE EXPIRES
13· · · · · · · · · · · · · · · · JULY 16, 2024
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Page 128
·1· · · · · · · · · · · · · · ·ERRATA SHEET

·2

·3

·4· ·I declare under penalty of perjury that I have read the

·5· ·foregoing ________ pages of my testimony, taken

·6· ·on ____________________________ (date) at

·7· ·_____________________(city), ____________________(state),

·8

·9· ·and that the same is a true record of the testimony given

10· ·by me at the time and place herein

11· ·above set forth, with the following exceptions:

12

13· ·Page· Line· ·Should read:· · · · · · · · · · · Reason for Change:

14· ·___· ___· · ·____________________________· · ·_____________________

15· · · · · · · · ____________________________· · ·_____________________

16· ·___· ___· · ·____________________________· · ·_____________________

17· · · · · · · · ____________________________· · ·_____________________

18· ·___· ___· · ·____________________________· · ·_____________________

19· · · · · · · · ____________________________· · ·_____________________

20· ·___· ___· · ·____________________________· · ·_____________________

21· · · · · · · · ____________________________· · ·_____________________

22· ·___· ___· · ·____________________________· · ·_____________________

23· · · · · · · · ____________________________· · ·_____________________

24· ·___· ___· · ·____________________________· · ·_____________________

25· · · · · · · · ____________________________· · ·_____________________
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Page 129
·1· · · · · · · · · · · · · ·ERRATA SHEET

·2· · Page· Line· ·Should read:· · · · · · · · · · ·Reason for Change:

·3

·4· · ___· ___· · ·____________________________· · ·_____________________

·5· · · · · · · · ·____________________________· · ·_____________________

·6· · ___· ___· · ·____________________________· · ·_____________________

·7· · · · · · · · ·____________________________· · ·_____________________

·8· · ___· ___· · ·____________________________· · ·_____________________

·9· · · · · · · · ·____________________________· · ·_____________________

10· · ___· ___· · ·____________________________· · ·_____________________

11· · · · · · · · ·____________________________· · ·_____________________

12· · ___· ___· · ·____________________________· · ·_____________________

13· · · · · · · · ·____________________________· · ·_____________________

14· · ___· ___· · ·____________________________· · ·_____________________

15· · · · · · · · ·____________________________· · ·_____________________

16· · ___· ___· · ·____________________________· · ·_____________________

17· · · · · · · · ·____________________________· · ·_____________________

18

19· ·Date:· ____________· · · ___________________________________
· · · · · · · · · · · · · · · · · · ·Signature of· Witness
20
· · · · · · · · · · · · · · · ___________________________________
21· · · · · · · · · · · · · · · · · ·Name Typed or Printed

22

23

24

25
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Page 130
·1· · · ·HEALTH INFORMATION PRIVACY & SECURITY: CAUTIONARY NOTICE

·2· ·Litigation Services is committed to compliance with applicable federal

·3· ·and state laws and regulations (“Privacy Laws”) governing the

·4· ·protection and security of patient health information. Notice is

·5· ·hereby given to all parties that transcripts of depositions and legal

·6· ·proceedings, and transcript exhibits, may contain patient health

·7· ·information that is protected from unauthorized access, use and

·8· ·disclosure by Privacy Laws. Litigation Services requires that access,

·9· ·maintenance, use, and disclosure (including but not limited to

10· ·electronic database maintenance and access, storage, distribution/

11· ·dissemination and communication) of transcripts/exhibits containing

12· ·patient information be performed in compliance with Privacy Laws.

13· ·No transcript or exhibit containing protected patient health

14· ·information may be further disclosed except as permitted by Privacy

15· ·Laws. Litigation Services expects that all parties, parties’

16· ·attorneys, and their HIPAA Business Associates and Subcontractors will

17· ·make every reasonable effort to protect and secure patient health

18· ·information, and to comply with applicable Privacy Law mandates,

19· ·including but not limited to restrictions on access, storage, use, and

20· ·disclosure (sharing) of transcripts and transcript exhibits, and

21· ·applying “minimum necessary” standards where appropriate. It is

22· ·recommended that your office review its policies regarding sharing of

23· ·transcripts and exhibits - including access, storage, use, and

24· ·disclosure - for compliance with Privacy Laws.

25· · · · ·© All Rights Reserved. Litigation Services (rev. 6/1/2019)
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