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·1· ·APPEARANCES:

·2· · ·FOR THE SCOUT CLEAN ENERGY, LLC:

·3· · · · · MS. WILLA B. PERLMUTTER
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·1· · · · · · · ·BE IT REMEMBERED that on Thursday, July 20,

·2· · · · 2023, at 9:01 a.m., at 1030 North Center Parkway,

·3· · · · Kennewick, Washington, the deposition of JASON

·4· · · · FIDORRA was taken before Dani White, Certified

·5· · · · Court Reporter.· The following proceedings took

·6· · · · place:

·7

·8· · · · · · (Exhibits 1 - 5 marked for identification.)

·9

10· · · JASON FIDORRA,· · · · · being first duly sworn to tell

11· · · · · · · · · · · · · · · the truth, the whole truth and

12· · · · · · · · · · · · · · · nothing but the truth,

13· · · · · · · · · · · · · · · testified as follows:

14

15· · · · · · · · · · · · · EXAMINATION

16· ·BY MS. VOELCKERS:

17· · · · Q. Good morning, Mr. Fidorra.· My name is Shona

18· ·Voelckers.· I'm an attorney for the Confederated Tribes

19· ·and Bands of the Yakama Nation.· And for the record, we

20· ·have your legal counsel joining us remotely today, as

21· ·well as counsel to other parties to the proceedings.

22· · · · · ·Can you please state and spell your full name

23· ·for the record?

24· · · · A. It's Jason Fidorra, J-a-s-o-n F-i-d-o-r-r-a.

25· · · · Q. Thank you.
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·1· · · · · ·This deposition is being taken under the

·2· ·Washington State Rules of Civil Procedure.· Have you

·3· ·ever been deposed before?

·4· · · · A. No.

·5· · · · Q. Okay.· I'm going to start with just some ground

·6· ·rules for today's deposition to help us create a clean

·7· ·and clear record together.

·8· · · · · Everything we both say is being recording by our

·9· ·court reporter so it's important that we speak clearly.

10· ·Instead of saying "uh-huh" or "huh-uh," please say "yes"

11· ·or "no" today; is that okay?

12· · · · A. Yep.· Yes.

13· · · · Q. It is also important that we don't speak over

14· ·each other today.· So please wait until I finish each of

15· ·my questions before answering, even if you think you

16· ·know what I'm going to ask; is that okay?

17· · · · A. Okay.

18· · · · Q. You have just taken an oath that requires you to

19· ·tell the whole truth and nothing but the truth during

20· ·today's deposition.· Do you understand that?

21· · · · A. Yes.

22· · · · Q. This is the same oath that you would take if you

23· ·were testifying in court.· Do you understand that?

24· · · · A. Yes.

25· · · · Q. We are here today to find out everything you
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·1· ·know about the topics we discuss so please give full and

·2· ·complete answers.· If you remember additional

·3· ·information later on in the deposition, will you tell

·4· ·me?

·5· · · · A. Yes.

·6· · · · Q. If I ask an unclear question, will you let me

·7· ·know so I can rephrase the question?

·8· · · · A. Yes.

·9· · · · Q. And when I use the acronym WDFW today, I'm

10· ·referring to the Washington State Department of Fish and

11· ·Wildlife.· Do you understand that?

12· · · · A. Yes.

13· · · · Q. When I use the term "project" today, I'm

14· ·referring to the Horse Heaven Wind and Solar Project.

15· ·Do you understand?

16· · · · A. Yes.

17· · · · Q. When I refer to Scout for the applicant today,

18· ·I'm referring to Scout Clean Energy, LLC.· Do you

19· ·understand that?

20· · · · A. Yes.

21· · · · Q. When I use the acronym EFSEC or E-F-S-E-C today,

22· ·I'm referring to the Washington State Energy Facility

23· ·Site Evaluation Council.· Do you understand that?

24· · · · A. Yes.

25· · · · Q. I'm not going to ask you anything today about
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·1· ·conversations between you and your legal counsel or

·2· ·information that is otherwise protected by

·3· ·attorney-client privilege.· While I expect that your

·4· ·work on the project may have involved conversations with

·5· ·Mr. Jon Thompson, my understanding is that he represents

·6· ·EFSEC in this proceeding and does not represent you

·7· ·directly.

·8· · · · · Therefore, any conversations between you and

·9· ·Mr. Thompson are not protected from attorney-client

10· ·privilege in the same way that your direct

11· ·communications with WDFD's legal counsel is.· Do you

12· ·understand that?

13· · · · A. Yes.

14· · · · Q. Unless an answer involves privileged

15· ·communications with WDFW's legal counsel, I do ask that

16· ·you answer every question, even if one of the attorneys

17· ·makes an objection.· Do you understand that request?

18· · · · A. Yes.· I think.

19· · · · Q. Is there anything unclear about that request?

20· · · · A. I'm not sure.· But, yeah, I'll do my best unless

21· ·directed to not respond by my legal counsel.

22· · · · Q. Great.· So unless directed to not respond by

23· ·your legal counsel, you understand that you need to

24· ·answer the questions that are asked today?

25· · · · A. Yes.
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·1· · · · Q. Great.

·2· · · · · ·You were served with a subpoena for this

·3· ·deposition, which includes certain sideboards on what I

·4· ·will be asking you about today.· Consistent with that

·5· ·amended subpoena, I do not intend to ask questions about

·6· ·your direct communications with EFSEC staff or EFSEC's

·7· ·consultants' thought processes regarding the project.

·8· · · · · I also do not intend to ask for your opinions

·9· ·regarding the draft Environmental Impact Statement that

10· ·was recently issued for the project.· I do plan to ask

11· ·about your personal scientific opinion and analysis of

12· ·the project itself.

13· · · · · ·If your legal counsel has any concerns about the

14· ·scope of a specific question that I ask, I ask that you

15· ·still answer that question and then allow legal counsel

16· ·to resolve any of those concerns.

17· · · · · I anticipate that between my questions and those

18· ·of the parties who are with us today, we will be talking

19· ·at least until lunch.· I plan to take a break about

20· ·every 60 minutes, but if you need a break before then,

21· ·will you let me know?

22· · · · A. Yes.

23· · · · Q. And my only request will be that you answer the

24· ·most recently-asked question before taking a break.· Is

25· ·that okay?
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·1· · · · A. Yep.

·2· · · · Q. Is there any reason, medical or otherwise, why

·3· ·you cannot give full, complete, and accurate testimony

·4· ·during today's deposition?

·5· · · · A. No.

·6· · · · Q. Okay.· I'm handing you what has been marked as

·7· ·Exhibit 1, and it was also emailed to those -- to

·8· ·counsel who are attending remotely as Exhibit 1.

·9· · · · · Are you familiar with this document?

10· · · · · ·MS. VOELCKERS:· Sorry.· I have copies if you

11· ·want them.

12· · · · · ·MS. PERLMUTTER:· That would be great, if you

13· ·don't mind.· It would just be easier, and we can all

14· ·share.

15· · · · · ·MR. VOELCKERS:· You can pass them down.

16· · · · · ·MR. PERLMUTTER:· Awesome.· Thank you so much.

17· · · · A. Yes, I'm familiar with the document.

18· · · · Q. (By Ms. Voelckers)· How are you familiar with

19· ·this document?

20· · · · A. I wrote this document.

21· · · · Q. And what is Exhibit 1?

22· · · · A. And this is my resume or CV, recently updated.

23· · · · Q. And when was it last updated?

24· · · · A. I believe for the subpoena.

25· · · · Q. In response to the subpoena?
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·1· · · · A. Yeah.

·2· · · · Q. I won't make you walk through this, this full

·3· ·CV, but is it fair to say that Exhibit 1 includes all of

·4· ·your professional work experience and publications?

·5· · · · A. It's probably -- so yes, but there's, you know,

·6· ·similar publications that were excluded because they

·7· ·just, like, for instance, the pronghorn report.· I have

·8· ·2003, but there's also 2001, 2019, '20, et cetera, which

·9· ·I believe I also submitted for the subpoena.· So there

10· ·are iterations of publications that also are not listed

11· ·here.

12· · · · Q. Okay.

13· · · · A. But are similar in context.

14· · · · Q. So sitting here today, you can't think of

15· ·anything that was omitted that would not be, if not

16· ·duplicative, similar to what is in Exhibit 1?

17· · · · A. Correct.· Yep.

18· · · · Q. In Exhibit 1, your current position is listed as

19· ·District Wildlife Biologist, and you provided there a

20· ·helpful list of what your position entails.· But could

21· ·you explain today what types of work product you create

22· ·as a District Wildlife Biologist?

23· · · · A. Yeah.· A large part of my role is to conduct

24· ·population monitoring surveys over the geographic area

25· ·that's my district, which is Benton and Franklin
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·1· ·Counties.· And often there's summary reports that are

·2· ·produced from those efforts.· Formal surveys may have a

·3· ·more -- contribute to a statewide report, in which case

·4· ·I have tried to include some of those.· But then -- and

·5· ·a lot of those, then, even if they're not authored by

·6· ·me, I might be reviewing or contributing to -- data to

·7· ·those reports.

·8· · · · · And then other products I'm creating include, you

·9· ·know, documents such as emails, recommendations, you

10· ·know, recommendations for different habitat projects, be

11· ·it internal comments or, you know, helping to provide

12· ·context to partners.· And I create a lot of emails for

13· ·both, you know -- I provide information to both the

14· ·general public as well as internal staff and external

15· ·partners with sort of any -- sort of, you know, wildlife

16· ·questions that pertain to species in the district.

17· · · · Q. Is it fair to say that your work is an important

18· ·part of WDFW's public education of the community within

19· ·Benton and Franklin Counties?

20· · · · A. Our -- you know, we don't do as much outreach in

21· ·terms of education as, you know, but that is probably a

22· ·part that I'm not involved in as regularly.

23· · · · · But we do, you know, regularly respond to public

24· ·inquiries of people contacting me with questions, but we

25· ·don't do a lot of proactive outreach.
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·1· · · · Q. So the population monitoring surveys that you

·2· ·mention, is that more for internal purposes within WDFW

·3· ·or external education purposes?

·4· · · · A. Maybe I misunderstood kind of the education

·5· ·component.· But, you know, we collect that data, that's

·6· ·used in multiple ways:· One is internal uses to help us

·7· ·understand, you know, to either look at a research

·8· ·question that we're trying to answer that will

·9· ·contribute to conservation on the ground or to monitor a

10· ·population to inform how we might either use that

11· ·information for species listing or recovery actions.

12· · · · · And all of that is valuable to the public and

13· ·could be considered education, but it's information

14· ·that's available to the public and other partners.· So,

15· ·you know, we're not going into schools and classrooms

16· ·and doing as many -- you know, I'm not doing press

17· ·releases about a lot of this stuff, but we are providing

18· ·that information to the public and other general

19· ·audiences.· So yeah.

20· · · · Q. And I don't want to mischaracterize what I'm

21· ·hearing, but is it fair to say that for internal

22· ·purposes, the population monitoring surveys within the

23· ·region is for informing WDFW's work to manage for those

24· ·species?

25· · · · A. Yes, correct.
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·1· · · · Q. The population monitoring survey or surveys that

·2· ·your work -- you're conducting, is it fair to say that

·3· ·that's not often, itself, peer-reviewed and published in

·4· ·scholarly journals?

·5· · · · A. Correct.· Yeah.· Many of the documents I have

·6· ·provided are just, you know, kind of white paper, you

·7· ·know, just self -- self-published.· Some of them are on

·8· ·the website.· Some of them are just kind of internal.

·9· ·But yeah.

10· · · · Q. So the work product that you are creating

11· ·regarding the current conditions for species and habitat

12· ·in Benton and Franklin County would still be considered

13· ·best available science?

14· · · · A. Yes.

15· · · · Q. In what way?

16· · · · A. For most of our, you know, for our work we do

17· ·employ scientifically rigorous techniques.· You know, we

18· ·do the best -- you know, we -- we look at potential

19· ·biases.· We try to make, you know, estimates and apply,

20· ·you know, our own scrutiny to our methods.

21· · · · · Several of the documents feed into -- and, you

22· ·know -- and, I guess -- and in terms of best available,

23· ·in a lot of this information, it's probably the only

24· ·available science as well.· And, you know, there's

25· ·little other information out there regarding occurrence
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·1· ·for species in Benton and Franklin County.

·2· · · · · But, you know, we do have our own kind of

·3· ·internal reviews and comments on a lot of the documents

·4· ·that we create and feed in, you know.

·5· · · · · So there is some QAQC on our, you know, collected

·6· ·observations and then reviews of some of the, you know,

·7· ·reports and things like that that are produced.

·8· · · · Q. And could you -- QAQC, what does that mean?

·9· · · · A. Oh, gosh.· Quality -- is it quality -- and

10· ·basically what I mean is that there are some data

11· ·safeguards.· Someone else kind of can review the data

12· ·and ensure quality, accuracy, and -- QAQC -- quality

13· ·control, I think, are the acronyms.

14· · · · · But basically, there are some guidelines that if

15· ·we submit an occurrence or sighting of something that,

16· ·you know, maybe wasn't there, we do update as stewards

17· ·within the agency that they're the ones that feed things

18· ·like the PHS, our Priority Habitats and Species

19· ·database.· That's often used by projects and partners

20· ·for understanding where things are located on the

21· ·landscape.

22· · · · Q. Is it fair to say, then, WDFW has internal

23· ·standards and methodologies to ensure that there is a

24· ·certain quality of product that's created when you are

25· ·looking at something like a population monitoring
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·1· ·survey?

·2· · · · A. Correct.

·3· · · · Q. And if you were to be provided survey results

·4· ·from an outside entity, private or nonprofit, would you

·5· ·look for certain standards of methodology depending on

·6· ·the topic of the survey?

·7· · · · A. Yes.· Yeah.· In order to -- I mean, I guess to

·8· ·confirm, if I was provided partner data, I would want to

·9· ·know how it was collected and create my own sort of

10· ·understanding of the -- the value of that data and

11· ·accuracy.

12· · · · Q. And you would want to know the method of

13· ·collection because you would also want to assess that

14· ·depending on the species itself; is that correct?

15· · · · A. Yes.

16· · · · Q. Different -- collecting information about

17· ·different species might require different methodologies?

18· · · · A. Yep.· Different methods, different annual time

19· ·periods, and there's a lot of, you know, variables that

20· ·go into detecting species.

21· · · · Q. What do you understand the goal or purpose of

22· ·your work as District Wildlife Biologist to be?

23· · · · A. I do my best to fulfill the mission of the

24· ·Department of Fish and Wildlife, which is to perpetuate

25· ·and protect wildlife populations within the state as
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·1· ·well as provide for recreational opportunity and,

·2· ·therefore, you know, serve the public and provide the

·3· ·best of scientific and species data that I can.

·4· · · · Q. What division and program at WDFW do you work

·5· ·within?

·6· · · · A. I'm in the Wildlife Program, and my work spans

·7· ·both the game division and the nongame division, which

·8· ·we call our Diversity Division.

·9· · · · Q. Who are your direct supervisors?

10· · · · A. My direct supervisor is Ross Huffman.· He's the

11· ·Region 3 Wildlife Program Manager.

12· · · · Q. Who's his supervisor?

13· · · · A. His supervisor is Mick Cope, who is the -- I

14· ·believe his supervisor is Mick Cope, who's the Deputy

15· ·Assistant Director in the department.

16· · · · Q. How is your position currently funded?

17· · · · A. I -- a lot of the -- I have several different

18· ·funding streams, you know.· We do have some money that

19· ·comes from -- there's the Pittman-Robertson funding,

20· ·which is what we call PR funding, that typically funds a

21· ·lot of the game work that I do.· That's, you know,

22· ·that's...

23· · · · · And then there's -- we do have general state

24· ·funding that comes from the legislature.· And there's

25· ·money that comes from personalized license plates and
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·1· ·other -- you know, I know that feeds into some of our

·2· ·diversity funding.

·3· · · · · And there's also grant funding that comes in

·4· ·statewide or cooperative grants, SWG grants, State

·5· ·Wildlife Grants I believe is what that means.· And

·6· ·sometimes those come in for certain projects, you know,

·7· ·maybe like, you know, a bat survey or bumblebee survey

·8· ·or something.

·9· · · · · Some years we have a pot of money that funds --

10· ·so there's several various pots of money as far as I

11· ·understand it.

12· · · · Q. Is any of your work funded by WDFW's contract

13· ·with EFSEC?

14· · · · A. No, not that I'm aware of.

15· · · · Q. How often do you work with Michael Ritter?

16· · · · A. Probably on a -- we probably have meetings

17· ·together at least monthly.· With -- with the increase in

18· ·applications for solar and energy development, we've had

19· ·more frequent meetings in the past probably two years

20· ·than we had prior to that.

21· · · · Q. Are you involved in any sort of assessment or

22· ·response to a new energy development outside of getting

23· ·involved by Mr. Ritter?

24· · · · A. No.· I believe that anything that's come across

25· ·my desk has gone through Mike Ritter first.· He's
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·1· ·usually the first to find out about it and then

·2· ·disseminates or reaches out to internal staff as

·3· ·necessary to gain information about a particular area.

·4· · · · · And if -- if -- and if I'd ever heard about

·5· ·something in the past, I would have directed them

·6· ·towards Mike Ritter if they were searching for

·7· ·information on how to do something.

·8· · · · · ·So if some -- I don't believe this has happened,

·9· ·but if someone reached out and said, Hey, I'm looking to

10· ·site this project here.· Who do I get in touch with?

11· ·Then I would have directed them to Mike Ritter before

12· ·really responding so...

13· · · · Q. So it's fair to say that your involvement is

14· ·secondary to Mr. Ritter's involvement on projects?

15· · · · A. Yeah.· Mike heads up the group that's the

16· ·primary respondent to energy development in the state.

17· · · · Q. And how does that internal coordination within

18· ·WDFW work?

19· · · · A. So typically, Mike, you know, the way it has

20· ·worked in the past year or so or two or -- or in the

21· ·past is that that work kind of comes in through our

22· ·Habitat Program.· And Mike has now kind of taken on more

23· ·specifically in the past maybe two years or so, just

24· ·more specific to major energy projects.

25· · · · · And so whether it came in through Habitat or Mike
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·1· ·directly, you know, the Habitat Program, you know, they

·2· ·are the ones who kind of develop the recommendations and

·3· ·responses and the letters that go out to projects.

·4· · · · · But to get information, you know, they do have

·5· ·some of the available PHS, Priority Habitat and Species

·6· ·database information that they can see.· But oftentimes,

·7· ·that may not possess more recent information or have

·8· ·some historic information that may not have been

·9· ·entered.

10· · · · · So he typically will reach out to the local

11· ·biologist or species expert to get feedback and comments

12· ·on, you know, a project or a response, just to see if we

13· ·have any concerns that maybe he hasn't -- wasn't, you

14· ·know, didn't pop up on his initial take.

15· · · · Q. From your perspective, is it fair to say that in

16· ·order to fulfill his responsibilities in his role that

17· ·he needs to consult with local biologists and species

18· ·experts?

19· · · · A. Yes.

20· · · · Q. Within WDFW?

21· · · · A. Yeah.

22· · · · Q. You are welcome to hold onto that, but we also

23· ·don't need Exhibit 1 anymore.

24· · · · A. I'll probably destroy it in a few minutes.

25· · · · Q. We have to keep it, but you don't have to keep
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·1· ·it.· Thank you.

·2· · · · · So before talking about the project itself, I do

·3· ·want to better understand your familiarity with the

·4· ·Horse Heaven Hills area.· Are you familiar with the

·5· ·Horse Heaven Hills area?

·6· · · · A. Yes, though, there's -- it's hard to really

·7· ·define where, you know -- I think the general area of --

·8· ·the project area or the Horse Heaven Hills in general

·9· ·throughout Benton County?· Yes, I'm familiar with that

10· ·area.

11· · · · Q. Okay.· So I guess to drill in on that a little

12· ·bit.· So you are familiar with the project area in terms

13· ·of --

14· · · · A. Yes.

15· · · · Q. -- you have a general idea of the boundary of

16· ·that project?

17· · · · A. Yeah.· Broadly.

18· · · · Q. Okay.· So if I ask are you familiar with the

19· ·project area and the surrounding vicinity in the Horse

20· ·Heaven Hills --

21· · · · A. Yes.

22· · · · Q. -- and were you familiar with that area before

23· ·you learned about the project?

24· · · · A. Yes.

25· · · · Q. And -- and why is that?
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·1· · · · A. I -- well, I began my position in 2015.· I know

·2· ·that this project had started quite a while ago, but I

·3· ·don't recall -- you know, my job, you know, becoming

·4· ·familiar with the species and the landscape there was

·5· ·really regardless of any sort of project proposal or

·6· ·anything like that.

·7· · · · · So my job was sort of to know about species and

·8· ·distributions of species in those areas.· I was doing

·9· ·work with ferruginous hawks and other species prior to

10· ·becoming looped in on the project.

11· · · · Q. Is it fair to say that that area is an important

12· ·one for you to be aware of regardless of the project

13· ·because of the habitat that is present?

14· · · · A. Yes.· I think -- I think because of its location

15· ·within Benton County, it's an area that, you know, I

16· ·respond to, you know, that I'm responsible for

17· ·understanding what's present there maybe regardless of

18· ·the habitat but just because it's within my Benton

19· ·County district.

20· · · · Q. What is your general understanding regarding

21· ·wildlife species and habitat in the Horse Heaven Hills

22· ·area?

23· · · · A. Can you repeat that?

24· · · · Q. What is your general understanding regarding

25· ·wildlife species and habitat in the Horse Heaven Hills
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·1· ·area?

·2· · · · A. You know, some of my information is limited due

·3· ·to the fact there is a lot of private land in that area.

·4· ·And as a DFW agent, we don't have full access to always

·5· ·do work wherever we want.

·6· · · · · So a lot of my formal work has been, you know,

·7· ·limited to selected areas due to species -- you know,

·8· ·knowledge about what species might be there or, you

·9· ·know, public land or public roads.

10· · · · · So in general, you know, we've done -- there's

11· ·some species I know a quite a bit more about than others

12· ·in that area because of private land restrictions and

13· ·just different priorities.· So but in general, you know,

14· ·there's -- I would say I have a fairly good

15· ·understanding.

16· · · · Q. And I do want to talk about specific species

17· ·later on, but maybe for now, just you said there is some

18· ·that you know more about than others.· Which ones are

19· ·the ones that you are most familiar with?

20· · · · A. Sure.· So, you know, I have done specific work

21· ·with pronghorn in that area, ferruginous hawks, and

22· ·we're doing some more, you know, Townsend's ground

23· ·squirrels, although that data is also limited.

24· · · · · And then in general, you know, other, you know,

25· ·raptors and bird species in general are probably my more
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·1· ·direct or personal area of expertise.

·2· · · · · We do a little bit with mule deer in that area.

·3· ·And some -- I mean -- yeah.· That's -- that's probably

·4· ·most of the species that we have done a lot of direct

·5· ·work with or that I'm most familiar with.

·6· · · · Q. And you said raptors and other bird species.

·7· ·You submitted a number of materials in response to the

·8· ·subpoena around the burrowing owls.

·9· · · · A. Yes.

10· · · · Q. Have you done any work specifically in the Horse

11· ·Heaven Hills regarding burrowing owls?

12· · · · A. A little bit.· We have not -- there have been

13· ·some known burrow sites in the agricultural areas of the

14· ·Horse Heaven Hills from time to time.· It's not an area

15· ·because of the private land kind of, you know -- it's

16· ·not an area that I have spent a lot of time surveying

17· ·for burrowing owls, but we do know that they exist in

18· ·that landscape and have documented their presence.

19· · · · Q. So you know they exist in the landscape, but you

20· ·haven't been able to fully survey the area because of

21· ·the private landownership?

22· · · · A. In part because of the private ownership, but

23· ·also we just -- it hasn't been -- you know, the agency

24· ·is looking at ways to increase our knowledge of

25· ·burrowing owls in the future.· I've had a few project
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·1· ·sites, but none of them were really in the Horse Heaven

·2· ·Hills.

·3· · · · · We do have some occupancy, you know, in southern

·4· ·Benton County, where we know of some active burrows, and

·5· ·then closer to the ridge line in some wheat producer

·6· ·lands, we've had -- we've responded to some sightings in

·7· ·there as well.

·8· · · · · So it's more incidental information, and so we do

·9· ·know they are present in the landscape, but we don't

10· ·have a good sense of their -- we haven't done any formal

11· ·surveys.

12· · · · Q. Based on what you do know, if you were able to

13· ·do formal surveys, would you expect to find burrowing

14· ·owls in the project area?

15· · · · A. I would -- I would imagine that there would be.

16· ·Part of a -- one of the issues, you know, is that, you

17· ·know, the burrowing owls are somewhat -- their habitat

18· ·in terms of actual burrow sites is ephemeral.· And so

19· ·they may be there one or two years.· They may move in a

20· ·few years.

21· · · · · But I have seen badgers, which are one of the

22· ·primary burrowing creators for burrowing owls, just

23· ·because they dig so many holes, you know, they -- I've

24· ·had owls nesting in fallow wheat fields.· And so, you

25· ·know, it doesn't take very long for owls in establish in
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·1· ·an area in -- you know, fallow wheat fields, they only

·2· ·have about a year of -- you know, in between

·3· ·disturbance.· So, you know, they can come into an area

·4· ·and establish a breeding site fairly rapidly.

·5· · · · · So the fact that it's such a large area and

·6· ·burrowing owls are known to reside in that vicinity,

·7· ·yeah.· There would -- I would anticipate you would be

·8· ·likely to find some.

·9· · · · Q. What potential impacts for new solar development

10· ·first come to mind when you think of the Horse Heaven

11· ·Hills area?

12· · · · A. With solar development, my understanding is, you

13· ·know, one of the impacts, from my understanding, is that

14· ·they've been -- the projects have typically wanted to

15· ·fence off areas for, I think, more for human

16· ·security-type situations, but that generally creates a

17· ·pretty impermeable, you know, obstacle for wildlife

18· ·movement.

19· · · · · And so Horse Heaven Hills, pronghorn are a

20· ·species that occupy that area.· They're fairly kind of a

21· ·species that I could imagine having conflict with, you

22· ·know, extensive fencing projects.· Mule deer and other

23· ·kind of -- you know, other big game that move through

24· ·the kind of habitat there.

25· · · · · ·The Horse Heaven Hills ridge, in general, is --
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·1· ·is an area that a lot of raptors use, both in the

·2· ·winter -- both for breeding, you know, cliff nesting

·3· ·birds, but also we see a lot of wintering foraging

·4· ·raptors in that area.· They'll use, you know, the ridge

·5· ·line for uplift and things for migrating, but then the

·6· ·big, flat, open fields on top for foraging and hunting.

·7· · · · · How solar, you know, would impact them, you know,

·8· ·it's kind of a larger, you know, impact of potential

·9· ·foraging habitat.· And then, yeah, those are some of the

10· ·first species that come to mind.

11· · · · Q. Would you have a different concern for a new

12· ·solar development in native shrub-steppe versus an area

13· ·of agricultural fields?

14· · · · A. Yeah.· Definitely if I were to prioritize, you

15· ·know, some of the -- native shrub-steppe is certainly

16· ·one of our priority habitats in Washington and is,

17· ·unfortunately, becoming a rarer habitat of suitable

18· ·quality.· So yeah, we -- I would certainly prioritize a

19· ·protection of shrub-steppe over agricultural lands for

20· ·the purpose of habitat protection or wildlife, not

21· ·necessarily speaking to economics or something like

22· ·that, but from a wildlife standpoint.

23· · · · Q. In your professional opinion, is it possible to

24· ·fully mitigate loss of shrub-steppe habitat?

25· · · · A. I imagine that it is possible.· I don't know
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·1· ·that I've seen it done.· You know, it's a habitat that

·2· ·really -- it requires a lot of -- it's constantly under

·3· ·threat, and it requires a long time to establish, to

·4· ·reach a threshold that is suitable for some of the more

·5· ·obligate shrub-steppe species.

·6· · · · Q. Do you know of any entity that successfully is

·7· ·restoring shrub-steppe habitat?

·8· · · · A. I -- now, I'm -- I believe, you know, we have,

·9· ·as an agency, have done some restoration work.· I know

10· ·the folks with the Yakima Training Center have done some

11· ·restoration work.· I don't know -- and I know that on

12· ·the Arid Lands Ecology Reserve, U.S. Fish and Wildlife,

13· ·tried very hard to do restoration work.

14· · · · · A lot of those projects that I have been aware of

15· ·have failed due to -- fire regime has been the issue

16· ·with the arid lands and the Yakima Training Center.· You

17· ·know, trying to establish a healthy shrub-steppe stand,

18· ·that can take, from my understanding, you know, 30 years

19· ·to reach kind of maturity.· But we are facing some fire

20· ·intervals that are much less than that.

21· · · · · So but I believe -- I believe there's people

22· ·trying or I know there's people trying.· But, yeah, I

23· ·guess I have not personally seen a place where

24· ·they've -- I've seen, you know, intact shrub-steppe be

25· ·restored that -- you know, but I imagine that there's
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·1· ·places out there where it's happened but...

·2· · · · Q. And you mentioned the impacts of fire activity

·3· ·on efforts to restore shrub-steppe.· So is it fair to

·4· ·say that native shrub-steppe is more fire resilient than

·5· ·reintroduced habitat?· I think I'm using the wrong

·6· ·words.

·7· · · · · Scientifically, like, is it fair to say that

·8· ·native shrub-steppe habitat is more fire resilient than

·9· ·reintroduced or restored habitat projects?

10· · · · A. So I'm not sure -- I don't think that's

11· ·necessarily the issue, if I can just explain a little

12· ·bit --

13· · · · Q. Please.· Yeah.

14· · · · A. -- about the fire ecology with the shrub-steppe.

15· ·So a native healthy shrub-steppe stand not only has the

16· ·larger typical, in our area, sagebrush, but then it's

17· ·those sagebrush are kind of interspersed with bunch

18· ·grasses or forb species that typically have a low

19· ·biomass and bunch grasses that kind of are more

20· ·clustered.

21· · · · · The issue is that we have so much now degraded

22· ·shrub-steppe you start to see cheatgrass and annual

23· ·grasses and other annual invasive forbs invade.· And

24· ·once that happens, there's now kind of this carpet of

25· ·flammable material that can carry through the
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·1· ·shrub-steppe, and that's where we see a problem.

·2· · · · · So it might not be that, you know, a

·3· ·reintroduction, you know, of the restoration itself is

·4· ·failed but that maybe, you know, it hasn't had the --

·5· ·you know, reached that necessary climax point.· Because

·6· ·native shrub-steppe and healthy shrub-steppe also has

·7· ·this biotic soil crust.

·8· · · · · ·So you basically have an area that, even with

·9· ·natural fire in the, you know, historic time, would have

10· ·only been able to carry so far.· So you'd be limited in

11· ·the extent of how far the fire would burn because there

12· ·was just such low vegetative material but you had the

13· ·soil crust.· You had extreme biodiversity with many

14· ·different species of forbs and lichens and mosses and

15· ·shrubs and bunch grasses.

16· · · · · But now we see more, even though there could be,

17· ·you know, if there's just -- yeah, the invasive species

18· ·of vegetation is really the issue.

19· · · · · I imagine that a restoration project that was

20· ·really, you know, careful and heavy-handed might be able

21· ·to overcome those problems and may eventually have a

22· ·healthy stand.· But, again, you know, the ones that I

23· ·know of have had challenges.

24· · · · Q. Okay.· Last question on this and I'll move on,

25· ·but I just want to make sure I understand.
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·1· · · · · So if you've got a healthy stand of

·2· ·shrub-steppe -- so I heard a third thing that you are

·3· ·talking here, which is degraded.· And I just want -- so

·4· ·let's talk about healthy and not healthy, whether it's

·5· ·degraded or whether it's not yet healthy.

·6· · · · · You've got healthy and non-healthy shrub-steppe

·7· ·and a fire comes through the area.· What would you

·8· ·expect to see in the difference between the healthy

·9· ·shrub-steppe and anything less than that?

10· · · · A. Sure.· So in healthy -- in my -- you know, I'm

11· ·kind of thinking of a -- just an undisturbed intact

12· ·without invasive grasses, which is, you know, kind of

13· ·the ideal shrub-steppe.

14· · · · · So if a fire were to start or impact an area like

15· ·that, the expansion of that fire would be slow and,

16· ·ideally, small in terms of how far it would burn because

17· ·there's very -- there's a lot less vegetative material

18· ·to ignite, and there's these gaps in between the

19· ·vegetative material.· You know, some of these bunch

20· ·grasses, you know, they space themselves out.· The

21· ·shrubs often are spaced out a little bit more, and

22· ·there's not, like, this understory of flammable

23· ·material.

24· · · · · When you have a lot of invasive annual plants,

25· ·you know, your tumble mustard and cheatgrass, when we
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·1· ·see fire come into that kind of a scenario, the fire

·2· ·typically is a complete burn until it hits the roadside

·3· ·or, yeah, is, you know, put out or whatever.

·4· · · · · Sagebrush itself is not fire tolerant.· And so

·5· ·you typically see the death of any of the shrub

·6· ·component from that fire as well.

·7· · · · Q. Would you expect to see the healthy shrub-steppe

·8· ·recover faster from the fire than degraded or less

·9· ·healthy shrub-steppe?

10· · · · A. Yeah.· In that there -- in a healthy

11· ·shrub-steppe, you wouldn't have complete total loss of

12· ·all the shrubs, you know.· You would anticipate that

13· ·there'd still be remaining seed sources for some of the

14· ·species; where when you have a complete burn, we see

15· ·almost a total loss of the shrub component.

16· · · · Q. What potential impacts of new wind power

17· ·development first come to mind when you first think of

18· ·the Horse Heaven Hills area?

19· · · · A. Again, some of the species that I'm more

20· ·familiar with, there could be potential -- there'd be

21· ·impacts for several of the nesting raptors species,

22· ·prairie falcons, ferruginous hawks, you know, and then

23· ·the species that we see in the winter, additional

24· ·raptors, migratory species, migratory raptors.

25· · · · · With wind, you know, I'm also concerned in
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·1· ·general just with nocturnal migrants, migratory species.

·2· ·Most of the wind studies, I think the one in the initial

·3· ·reports, you know, they often document that the number,

·4· ·you know, the No. 1 mortality are passerine birds.· You

·5· ·know, they find a lot of -- you know, they're not these

·6· ·giant -- they're not finding -- I mean, there's a large

·7· ·number of small birds that are actually impacted.

·8· · · · · So a lot of these are the passerines, which are

·9· ·nocturnal migrants that migrate through the area because

10· ·we have, you know, this kind of concourse of where all

11· ·these rivering systems, these great rivers, the Columbia

12· ·and the Snake, are coming together.· The general

13· ·vicinity around Tri-Cities might be, you know, an area

14· ·where, you know, we have a lot of passage migrants

15· ·coming through.

16· · · · · So these are bird species like your sparrows,

17· ·your blackbirds, your buntings.· Some of the species of

18· ·concern could include things like sage thrasher,

19· ·sagebrush sparrow and, you know, other -- and other, you

20· ·know, a lot of our birds migrate in the Columbia Basin.

21· ·So, you know, it does include also, you know, the

22· ·raptors, but those are diurnal raptors.· But the ones

23· ·that, you know, are often not thought of initially are

24· ·some of these other smaller ones that may not be

25· ·breeding in the habitat in the area but are passing
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·1· ·through in large numbers during migration, the warblers

·2· ·and things like that.

·3· · · · · You know, I know there's been some research

·4· ·coming out, you know, wind turbines and the avoidance

·5· ·for some species, like pronghorn.· I believe one of the

·6· ·other western states, there was a recent study that -- I

·7· ·haven't looked into it deeply, but, you know, I'd be

·8· ·interested more in, you know, how pronghorn may move in

·9· ·the landscape differently with wind power.

10· · · · · And then I'm -- I would also be curious -- I'm

11· ·less well -- I'm less familiar with the impacts to bats

12· ·from wind power, but it's something that, you know, I

13· ·know there's a potential impact there, but I'm,

14· ·unfortunately, not as personally educated on those

15· ·impacts.· But we do have other folks in the state that

16· ·work more on bat issues.

17· · · · Q. Who would be your go-to person to ask about bat

18· ·impacts?

19· · · · A. We do have a bat specialist, who's Abby Tobin,

20· ·Abigail T-o-b-i-n, and she's our statewide bat

21· ·specialist.

22· · · · Q. Okay.· I would like to shift gears to the

23· ·project itself.

24· · · · A. Okay.

25· · · · Q. I think you might have mentioned this earlier,
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·1· ·but that was more in general terms.

·2· · · · · So for this project, how did you first become

·3· ·aware of the project and when?

·4· · · · A. I'm not certain of when, though.· I think it

·5· ·probably would have been maybe five years ago or so.  I

·6· ·know there was some initial meetings with Mike Ritter

·7· ·and some project constituents that I was either informed

·8· ·of, there was -- quite a while ago, met with some of the

·9· ·Scout contractors to just go over some initial thoughts

10· ·and concerns.

11· · · · · So Mike Ritter, I believe, would have looped me

12· ·in.· And I don't know the actual date, but it was

13· ·certainly a few years before 2020.· So yeah, my best

14· ·guess would be five years ago.

15· · · · Q. So it's fair to say that you were involved in

16· ·conversations about the project before the applicant

17· ·applied to EFSEC?

18· · · · A. Yes.· Yeah.

19· · · · Q. Do you remember roughly how many meetings you

20· ·participated with the applicant or its consultants?

21· · · · A. Prior to the application with EFSEC?

22· · · · Q. Yes.

23· · · · A. I'm not certain, but I would think -- I can

24· ·think of maybe like two more of -- like, in the realm of

25· ·less than five.· Two or three, I think.· But they are --
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·1· · · · Q. That's okay.

·2· · · · A. Not extensively, but a handful.

·3· · · · Q. A handful.· Yeah.· I'm not going to make you

·4· ·walk through any of them.

·5· · · · A. Yeah.

·6· · · · Q. But do you know roughly how many meetings you

·7· ·participated in with the applicant or their consultants

·8· ·since the application was submitted?

·9· · · · A. Do you know when the application was submitted?

10· · · · Q. Yes, but --

11· · · · A. Which date are you -- I'm not sure when the

12· ·application was submitted.

13· · · · Q. Okay.· Do you know how many meetings you

14· ·participated in, roughly, with the applicant or their

15· ·consultants in the last two years?

16· · · · A. I'm not sure.· Again, I'm sort of, you know,

17· ·brought into these meetings with, you know, with Mike

18· ·Ritter.· And sometimes I get, I believe, direct invites

19· ·from some of the applicants or their representatives

20· ·and sometimes they have been with EFSEC, and I'm not

21· ·sure who is on those calls.· But I've probably been in

22· ·maybe eight or ten meetings about this project, and I

23· ·can't be certain that the project components were there

24· ·or who was there.

25· · · · Q. Okay.
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·1· · · · A. Or who initiated it.

·2· · · · Q. Is it fair to say, though, that your attendance

·3· ·at these meetings was more in the last couple years than

·4· ·when you initially found out about the project?

·5· · · · A. Yeah.

·6· · · · Q. And you attended meetings with EFSEC staff as

·7· ·well as the applicant?

·8· · · · A. Yes.

·9· · · · Q. When you think of the project itself and its

10· ·current design -- well, are you familiar with the

11· ·project's general design?

12· · · · A. Not -- I have seen some of the maps and layouts.

13· ·I'm not sure if they have changed recently.· But I'm

14· ·familiar with the general project area more than the

15· ·actual specifics of that site.

16· · · · Q. Have you reviewed the general location of the

17· ·proposed solar fields or micrositing corridors for the

18· ·wind turbines?

19· · · · A. I believe I've seen some of those maps.· And,

20· ·you know, but haven't -- I don't know that the

21· ·micrositing corridors -- I mean, I don't know if I've

22· ·seen the more recent ones with both of the layout

23· ·options.· But I guess I'm more concerned with, you know,

24· ·the project layout and location or I'm more focused on

25· ·the general area.· And I know I've seen where the solar
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·1· ·layouts are, but offhand, I don't -- I think there were

·2· ·three, and I don't know if there's still three.· So

·3· ·yeah, I'm not maybe up-to-speed with the exact

·4· ·locations.

·5· · · · Q. Candidly, I don't know if there's still three,

·6· ·but I do know that there was three in the most-recently

·7· ·submitted amended site certification site application.

·8· · · · · Is it fair to say that you are focused more on

·9· ·the cumulative or larger picture of impacts of the

10· ·project?

11· · · · A. Yeah.

12· · · · Q. And when you referred to both options, were you

13· ·referring to the -- what did you mean by both options?

14· · · · A. So my understanding was there was two layouts of

15· ·different style of turbines that were -- wind turbines

16· ·that were proposed or on the table.· One was a larger

17· ·blade rotor area but fewer number of actual structures,

18· ·and one had more structures of smaller size.· And I -- I

19· ·know for a long time, a lot of the earlier maps didn't

20· ·have the second option, which was the fewer number of

21· ·structures.

22· · · · Q. Okay.· So you're familiar with the two options

23· ·of having fewer -- roughly 150 turbines versus more

24· ·roughly 240 turbines?

25· · · · A. Uh-huh.
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·1· · · · Q. Okay.· Were you in any meetings where WDFW

·2· ·voiced concerns regarding the project's design?

·3· · · · A. Yeah.· In terms of the specific layouts of, you

·4· ·know -- yeah.

·5· · · · Q. How would you characterize the applicant's

·6· ·receptiveness to WDFW's concerns?

·7· · · · A. I don't -- I can't say I -- I don't know that I

·8· ·can speak to that.· I haven't really -- I think maybe

·9· ·Mike may have some more of those conversations, but I

10· ·haven't really heard their responses.

11· · · · Q. Is it your perception that the applicant has

12· ·been receptive to any recommendations to alter the

13· ·project design in order to avoid impacts to ferruginous

14· ·hawks?

15· · · · A. Not that I'm aware of.

16· · · · Q. Since you first learned of the project and its

17· ·general design, have you had concerns about potential

18· ·impacts to wildlife species?

19· · · · A. Yes.

20· · · · Q. And which species are you concerned about?

21· · · · A. Ferruginous hawks, pronghorn, migratory -- I

22· ·mean, bird species sort of in general, migratory

23· ·species, nocturnal migrants.· I think, you know, the

24· ·wintering or I guess -- yeah.

25· · · · Q. We're going to talk about them more --
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·1· · · · A. Those are some of the -- yeah.

·2· · · · Q. It doesn't have to be an exhaustive list right

·3· ·this minute.

·4· · · · · How have you communicated your concerns about the

·5· ·project impacts?

·6· · · · A. Primarily, through sharing those with Mike

·7· ·Ritter.· And occasionally, you know, he'll send out a

·8· ·document and submitting comments back to him on that, if

·9· ·it was, you know, whether it was a wildlife, you know, a

10· ·wildlife report from the project or a -- the map or

11· ·something like that, layout.· So typically, to Mike

12· ·Ritter.

13· · · · Q. Have you been able to share any of your concerns

14· ·directly with EFSEC staff?

15· · · · A. I believe -- yeah.· In some of them we have

16· ·had -- I have been in meetings with Mike Ritter, where

17· ·we've discussed ferruginous hawks and EFSEC staff have

18· ·been present.

19· · · · Q. Have you been able to share any of your concerns

20· ·directly with EFSEC's council?

21· · · · A. I don't believe.· To my knowledge, their counsel

22· ·was not present during those meetings.

23· · · · Q. And to be clear, so I'm not asking about their

24· ·legal counsel.· I'm asking about the council itself, the

25· ·council that will decide the permit.
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·1· · · · · Have you been able to share any of your concerns

·2· ·directly with the council?

·3· · · · A. I'm -- I'm not sure what -- I'm sorry.· What was

·4· ·the last one?· I guess I'm not sure of the difference

·5· ·between the EFSEC staff and the EFSEC council or EFSEC.

·6· · · · Q. The council members?

·7· · · · A. The council members, yeah.· I'm not sure who the

·8· ·council members are.· But we have had EFSEC staff

·9· ·present in -- do they have staff?

10· · · · Q. So you are not aware, as you sit here today, of

11· ·any opportunity that you've had to communicate directly

12· ·with the council members who will issue the decision on

13· ·the project?

14· · · · A. I haven't -- yeah.· I don't believe so in any of

15· ·the, like, kind of formal meetings that they've had.

16· ·I'm understanding of who is -- EFSEC, to me, is -- I

17· ·don't have a total understanding.

18· · · · · I know that EFSEC members have been present in

19· ·some of our meetings where we met with DFW and some of

20· ·the, I think, Golder or some of their -- some of their

21· ·other consultants.· And I'm not sure the roles of who

22· ·everybody was in those meetings.

23· · · · · ·MS. VOELCKERS:· We're up at 10 o'clock.· I think

24· ·this is a good break point, if that works for you and

25· ·Randy.
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·1· · · · · ·THE WITNESS:· Works for me.

·2· · · · · ·MS. VOELCKERS:· Does ten minutes work?

·3· · · · · ·THE WITNESS:· That's fine.

·4· · · · · ·MS. VOELCKERS:· Can we go off the record?

·5· · · · · · · · · ·(A short recess was had.)

·6· · · · · ·MR. VOELCKERS:· Go back on the record.

·7· · · · Q. (By Ms. Voelckers)· In your opinion, is the

·8· ·project as designed -- is it designed to avoid negative

·9· ·impacts to wildlife in the project vicinity?

10· · · · A. From what I recall, I don't think that I'm aware

11· ·of them -- of seeing a design that took into account the

12· ·wildlife impacts yet.

13· · · · Q. So in your opinion, then, is it fair so say that

14· ·it's not designed to avoid negative impacts to wildlife

15· ·in the project vicinity?

16· · · · A. Yes, I think that's correct.

17· · · · Q. And then I'm still talking about just design

18· ·here.· We're not talking about mitigation yet.

19· · · · · The applicant has maintained throughout the

20· ·proceeding that the project's design complies with

21· ·WDFW's own guidance.· Do you agree with that statement?

22· · · · A. It -- I'm not sure -- I mean, no.· I think we've

23· ·created -- we've provided feedback and guidance that I

24· ·don't think I've seen incorporated into the project

25· ·design yet.
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·1· · · · Q. The applicant has maintained throughout the

·2· ·proceeding that the project's design complies with best

·3· ·available science.· Do you agree?

·4· · · · A. Again, I mean, I haven't seen a layout that

·5· ·takes into account some of the, you know, species

·6· ·concerns that have been raised and recommendations for

·7· ·changes so no.

·8· · · · Q. Even if I were to represent to you today that

·9· ·the project does comply with WDFW's 2004 PHS Guidelines,

10· ·does that mean that the project complies with best

11· ·available science?

12· · · · A. No.· I think, you know, 2004, the best available

13· ·is going to be more recent than 2004.

14· · · · Q. Even if the project does comply with WDFW's 2009

15· ·wind development guidelines, does that necessarily mean

16· ·that it complies with best available science?

17· · · · A. No.

18· · · · Q. And why not?

19· · · · A. I think we have new information for -- since

20· ·2009.

21· · · · Q. And is it fair to say that WDFW is working on

22· ·updating its guidance based on that new information?

23· · · · A. Yes, I believe.· So yeah -- we -- yes, we are.

24· · · · Q. In your opinion, should any new solar or wind

25· ·development be approved before WDFW's formal guidelines
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·1· ·are updated?

·2· · · · A. I think that if a project takes into account the

·3· ·information from, you know, the knowledge of the local

·4· ·biologists and the -- our habitat group, you know, I'm

·5· ·not sure what the -- I guess, can you repeat the

·6· ·question?

·7· · · · Q. In your opinion, should any new solar or wind

·8· ·development be approved before WDFW's formal guidelines

·9· ·are updated?

10· · · · A. Well, I think it's probably -- would be ideal to

11· ·wait until the guidelines are updated.· I think that if

12· ·there's, you know, responsiveness to, you know, the best

13· ·available science and DFW input, you know, that we could

14· ·consider moving forward with a project but that it'll

15· ·certainly be a lot more clear and easy once those

16· ·guidelines are updated.

17· · · · Q. So in the absence of those updates, it's

18· ·possible to move forward in response to development as

19· ·long as the best available science that's being

20· ·developed is being incorporated in the project design?

21· · · · A. Yeah.· Including recommendations for avoidance

22· ·and mitigation.

23· · · · Q. Does the proposed location of the project and

24· ·installation of hundreds of wind turbines within this

25· ·portion of the Pacific Flyway pose a mortality threat
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·1· ·for migratory birds?

·2· · · · A. Yes.

·3· · · · Q. You mentioned pronghorn as one of the key

·4· ·species of concern that come to mind.· I'm handing you

·5· ·what has been marked as Exhibit 2.

·6· · · · A. Okay.

·7· · · · · ·MS. PERLMUTTER:· Can I have a copy?

·8· · · · · ·MS. VOELCKERS:· Yep.

·9· · · · Q. (By Ms. Voelckers)· Do you recognize Exhibit 2?

10· · · · A. Yes.

11· · · · Q. And what is Exhibit 2?

12· · · · A. It's a summary report from the pronghorn survey

13· ·in 2019.

14· · · · Q. Did you coauthor Exhibit 2?

15· · · · A. Yes.

16· · · · Q. Exhibit 2 references aerial surveys that were

17· ·conducted in February of 2019.· Did you participate in

18· ·those aerial surveys?

19· · · · A. Yes.

20· · · · Q. Do you recall those surveys, as you sit here

21· ·today?

22· · · · A. Yes.

23· · · · Q. And I'm actually not going to ask you specifics

24· ·about the document.· I think it speaks for itself, but

25· ·I'm asking you about your personal recollection of those
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·1· ·surveys.

·2· · · · A. Yes.

·3· · · · Q. So you participated in the aerial surveys in

·4· ·February of 2019?

·5· · · · A. Uh-huh.· Yes, I did.

·6· · · · Q. And you recall those, as you sit here today?

·7· · · · A. Yes.

·8· · · · Q. Okay.· So as you sit here today, do you recall

·9· ·personally observing pronghorn antelope in the Horse

10· ·Heaven Hills area?

11· · · · A. Yes.

12· · · · Q. In 2019?

13· · · · A. Yes.

14· · · · Q. Do you know if the information contained within

15· ·Exhibit 2 has been considered by EFSEC during its review

16· ·of the project application?

17· · · · A. I do not know that.

18· · · · Q. In your professional opinion, should the opinion

19· ·contained within Exhibit 2 inform EFSEC's review of the

20· ·project application?

21· · · · A. Yes.

22· · · · Q. And why is that?

23· · · · A. Our winter surveys have shown that there's

24· ·aggregations of pronghorn utilizing the project area,

25· ·and that should be considered for siting.
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·1· · · · Q. And why is that important to consider?

·2· · · · A. The pronghorn on this landscape have sort of a

·3· ·narrow band where we've identified their use in sort of

·4· ·that agricultural area over the crest of the Horse

·5· ·Heaven Hills, south of the crest of the Horse Heaven

·6· ·Hills.· And fencing, in particular, could be an impact

·7· ·to their movements in the area.

·8· · · · · And then potential avoidance or movement impacts

·9· ·might also be possible related to the wind structures.

10· · · · Q. Could construction activities within the project

11· ·area also impact the pronghorn?

12· · · · A. Yes, I would assume so.

13· · · · Q. And why would you assume so?

14· · · · A. I would believe that, you know, they're going

15· ·to, in general, avoid high activity areas with

16· ·construction equipment and, you know, trucks and moving.

17· ·So they may be displaced by high areas of activity.

18· · · · Q. So in a layperson's terms, you wouldn't expect

19· ·to see them to keep walking through construction

20· ·activity?

21· · · · A. Correct.· Yeah.

22· · · · Q. Or you wouldn't expect to see them within the

23· ·solar fields because of the fencing?

24· · · · A. Correct.

25· · · · Q. They would have to go around?
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·1· · · · A. Yeah.

·2· · · · Q. I'll take that back and hand you what's been

·3· ·marked as Exhibit 3.· Do you recognize this document?

·4· · · · A. Yes, I do.

·5· · · · Q. What is this document?

·6· · · · A. This is the '21 summary report from our

·7· ·pronghorn survey in the area.

·8· · · · Q. Did you coauthor Exhibit 3?

·9· · · · A. Yes.

10· · · · Q. Is this the most recent pronghorn survey that

11· ·you are aware of?

12· · · · A. No.

13· · · · Q. What is the most recent pronghorn survey that

14· ·you are aware of?

15· · · · A. This winter of 2023.

16· · · · Q. Did you participate in aerial surveys this

17· ·winter of 2023?

18· · · · A. Yes.

19· · · · Q. Who did you participate in those surveys with?

20· · · · A. We partnered with the Yakama Nation tribal

21· ·biologists with those surveys as well as other DFW

22· ·staff.

23· · · · Q. So turning back to Exhibit 3, it references

24· ·aerial surveys that were conducted in March of 2021.

25· ·Did you participate in those aerial surveys?
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·1· · · · A. No.· The March of 2021 I believe I did not

·2· ·participate in the actual flights due to COVID

·3· ·restrictions, but the flights were carried out by the

·4· ·Yakama Nation biologists.

·5· · · · Q. Okay.· What was the extent of your

·6· ·participation?

·7· · · · A. I worked to secure funding and facilitate design

·8· ·of the surveys, the summary of the data, and writing of

·9· ·the report.

10· · · · Q. Were you out on the ground during the aerial

11· ·surveys?

12· · · · A. No.· I was also flight following, which is a

13· ·safety procedure, where we're monitoring the aircraft

14· ·from the computer.· So I was in the office.

15· · · · Q. Okay.

16· · · · A. But I do believe we may have had ground crews

17· ·active in 2021.

18· · · · Q. It just wasn't you?

19· · · · A. Yeah.· No.

20· · · · Q. Have you personally observed pronghorn antelopes

21· ·in the project area since 2019?

22· · · · A. Yes.

23· · · · Q. When was that?

24· · · · A. I don't recall specific dates, although, I know

25· ·I have seen them this past spring.
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·1· · · · Q. 2023?

·2· · · · A. Of, yes, 2023.

·3· · · · Q. Do you know if the information contained within

·4· ·Exhibit 3 has been considered by EFSEC during its review

·5· ·of the project application?

·6· · · · A. I do not know.

·7· · · · Q. In your professional opinion, should the

·8· ·information contained within Exhibit 3 inform EFSEC's

·9· ·review of the project application?

10· · · · A. Yes.

11· · · · Q. And why is that?

12· · · · A. Because of potential impacts to pronghorn that

13· ·include fencing and potential -- fencing is a barrier to

14· ·movement and loss of habitat -- and then potential

15· ·avoidance to wind structures.

16· · · · Q. We talked earlier this morning about how

17· ·population monitoring surveys could be the best

18· ·available science.· In your opinion, are these summary

19· ·reports coauthored by WDFW and Yakama Nation, are those

20· ·the best available science on the presence of pronghorn

21· ·antelope in the Horse Heaven Hills area?

22· · · · A. Yes.

23· · · · Q. And why is that?

24· · · · A. We have conducted systematic surveys, in

25· ·addition to logging, you know, incidental observations
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·1· ·as well.· And that data is not only the most recent and

·2· ·up-to-date distribution information that we have, it

·3· ·also has been verified to the extent that it should be

·4· ·considered best available science.

·5· · · · · ·Meaning that we are not just taking -- you know,

·6· ·sometimes we get calls from the public that say we saw

·7· ·something here, you know.· We don't necessarily include

·8· ·that without any sort of verification of we know this

·9· ·was a species.· And with this information, we have

10· ·trained biologists conducting the surveys as well.· So

11· ·we're confident in the results.

12· · · · Q. And if there's GPS collar data that documents

13· ·presence of pronghorn individuals in the area, would you

14· ·consider that supportive of the summary report in

15· ·Exhibit 2 and 3?

16· · · · A. Yes.

17· · · · Q. Even if it was for different years?

18· · · · A. Yes.

19· · · · Q. And why is that?

20· · · · A. I think that these reports are only a snapshot.

21· ·We're flying these over the project area in one day.

22· ·Collar data, even though it's one individual, it can

23· ·show a more complete annual cycle or monthly seasonal

24· ·cycle of how an animal's using the landscape and can be

25· ·really informative for understanding how this population
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·1· ·uses that area.

·2· · · · Q. Do you --

·3· · · · A. Yeah.

·4· · · · Q. Do you know why previous efforts to reintroduce

·5· ·the pronghorn antelope were unsuccessful?

·6· · · · A. I -- there is a summary report that kind of

·7· ·highlights some of those.· I was not around during those

·8· ·reintroductions.

·9· · · · · My understanding or recollection of those reports

10· ·is that only a small number of antelopes were

11· ·reintroduced, and they -- and they were in areas

12· ·different than the current existing area of -- I can't

13· ·remember where those reintroductions were, but there

14· ·were several -- a handful of reintroduction efforts.

15· · · · · But my recollection is that they were small

16· ·numbers of animals, and I'm not familiar with the

17· ·methods -- methodology and exactly why they did not

18· ·succeed but...

19· · · · Q. Is it fair to say you are pretty familiar with

20· ·the current range reintroduction efforts?

21· · · · A. Yes.

22· · · · Q. And based on what you know about the current

23· ·reintroduction program, would you expect the species to

24· ·be negatively or positively impacted if it was -- if it

25· ·was confined to the reservation?
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·1· · · · A. I think that would be a negative impact for the

·2· ·population.· Since we've been doing these surveys, you

·3· ·know, the initial collar data that the tribe has shows

·4· ·that the animals are actively using land outside of the

·5· ·tribal reservation boundary.· I would say roughly half

·6· ·of the population, at least during our surveys, shows

·7· ·use outside the reservation boundary.

·8· · · · Q. And is it fair to say they generally are using

·9· ·the area east of the reservation rather than west of it?

10· · · · A. Yes.

11· · · · Q. And why do you think that is?

12· · · · A. Because of the -- this is a lower elevation

13· ·area, you know.· Our surveys are conducted in the

14· ·winter.· Pronghorn do group up in the winter.· It can be

15· ·a challenging time for them.· Like most species, they

16· ·find forage.· And so moving from the higher elevations

17· ·down to the lower elevations is something that they do

18· ·to avoid exposure to snow levels or find food resources.

19· · · · Q. Based upon your professional experience and the

20· ·information you've been gathering, would you expect a

21· ·decrease in available habitat to either increase or

22· ·decrease the abilities for the pronghorn population to

23· ·persist?

24· · · · A. I'm sorry.· Can you -- based on relative to --

25· ·or just over time -- I'm sorry.· Can you repeat the

http://www.litigationservices.com


Page 54
·1· ·question?

·2· · · · Q. Yeah.· Based upon your professional experience

·3· ·and the information available to you, would you expect a

·4· ·decrease in available habitat to either increase or

·5· ·decrease the ability of the pronghorn population to

·6· ·persist?

·7· · · · A. So I'm not sure if I understand.· So if there

·8· ·was less habitat, would I anticipate the pronghorn to

·9· ·have a less likely chance of -- would the population

10· ·decrease with less available habitat?· Yes, I believe

11· ·so.

12· · · · Q. And why is that?

13· · · · A. You know, a habitat is kind of the basic

14· ·requirement for a species.· Once -- now, we don't know

15· ·that the pronghorn have reached a maximum population.

16· ·So but, you know, they would certainly -- over what

17· ·we've seen from our counts over the past six years or

18· ·so, it appears to be a fairly -- we're not seeing rapid

19· ·growth, rapid decline.· It seems somewhat stable at best

20· ·we can tell.

21· · · · · And so a loss of available habitat would mean

22· ·less potential food resources or escape cover or

23· ·something of that nature.· That would have a negative

24· ·impact on individual survival.

25· · · · Q. Well, there's still unknowns, but you know, as
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·1· ·you sit here today, that the less of available habitat

·2· ·would have some measure of negative impact on the

·3· ·long-term viability of the population?

·4· · · · A. Yes.

·5· · · · Q. And same question for the loss of available

·6· ·migration corridors.· Would you expect that the loss or

·7· ·decrease in available migration corridors to either

·8· ·increase or decrease the ability for the pronghorns to

·9· ·persist in the long-term?

10· · · · A. Decrease.

11· · · · Q. And why is that?

12· · · · A. Because loss of a corridor can effectively cut

13· ·off larger areas of habitat than is directly impacted by

14· ·simply the structure or impediment on the corridor.· So

15· ·it's directly related to habitat availability, forage

16· ·availability, and, therefore, survival.

17· · · · Q. And what are we using the term "migration" for

18· ·today?· What do you understand that to mean?

19· · · · A. Basically, a route at which an animal can move

20· ·from one area to another.· You know, migration is kind

21· ·of a cyclical annualized cycle.

22· · · · · So we might be thinking of pronghorn leaving

23· ·higher -- you know, animals from higher elevation

24· ·annually coming down to lower elevation and returning.

25· ·And so the path at which those animals are able to cross
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·1· ·that landscape from their winter range to summer range

·2· ·or breeding range to farming range or, you know,

·3· ·whatever to kind of seasonal periods they're trying to

·4· ·move, change habitats between.

·5· · · · Q. Are you aware that there is no mitigation

·6· ·proposed for the project's impacts to pronghorn?

·7· · · · A. No, I'm not aware of that.

·8· · · · Q. I represent to you today that there's no

·9· ·mitigation proposed to the impacts to pronghorn in the

10· ·company's mitigation plan.· Does that concern you?

11· · · · A. Yes.

12· · · · Q. And why is that?

13· · · · A. I mean, I think there will be impacts to

14· ·pronghorn.· And so if there's not a -- you know, we

15· ·typically look at -- you know, if avoidance is not a --

16· ·so our first recommendation is always to avoid potential

17· ·impacts, minimize potential impacts.· But if an impact

18· ·cannot be avoided or minimized, then there would be a

19· ·plan to mitigate potential impacts.

20· · · · · So unless the plan satisfactorily avoids impacts,

21· ·then there would be some mitigation ideally.

22· · · · Q. And are you aware of any part of the project

23· ·design that avoids or minimizes impacts to the

24· ·pronghorn?

25· · · · A. Not that I'm aware of.
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·1· · · · Q. Both the applicant and EFSEC have cited a lack

·2· ·of available data regarding pronghorn presence in the

·3· ·project area.· Are you aware of any time that WDFW

·4· ·recommended that the applicant reach out directly to the

·5· ·Yakama Nation of obtaining additional information?

·6· · · · A. I'm not aware of that.· No.

·7· · · · Q. Are you aware --

·8· · · · A. Oh, wait.· Has DFW recommended they do that?  I

·9· ·know that we've talked about -- I know that we've --

10· ·I -- I can't -- I don't recall specific to this project.

11· · · · Q. Do you recall any time that WDFW recommended

12· ·that EFSEC staff communicate directly with the Yakama

13· ·Nation regarding impacts to pronghorn?

14· · · · A. Not that I recall.· Although, I'm not in a lot

15· ·of those -- yeah.· Not that I'm aware of or not that I

16· ·recall.

17· · · · Q. Mike Ritter might be the better person to ask

18· ·that question of?

19· · · · A. Yeah.· Yeah.· Most of that goes through -- you

20· ·know, Mike's typically in those meetings more.

21· · · · Q. Okay.· If I represent to you that the only

22· ·information available to EFSEC are Exhibits 2 and 3

23· ·regarding the pronghorn and their presence in the

24· ·project area, is it your professional opinion that EFSEC

25· ·should obtain additional information regarding pronghorn
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·1· ·presence in the project area in order to evaluate

·2· ·impacts?

·3· · · · A. Yes.

·4· · · · Q. And why is that?

·5· · · · A. Exhibit 2 and 3 are only winter surveys, which

·6· ·are a snapshot of pronghorn distribution at a given

·7· ·time.· The project will have year-round impacts in that

·8· ·area that could impact -- that could result in impacts

·9· ·to pronghorn.

10· · · · · The documents that -- Exhibit 2 and 3 document

11· ·pronghorn presence in the project area, but I think that

12· ·that does not tell the complete story and that either

13· ·alternative information already does exist, including

14· ·some of the Yakama collar data, or could be obtained

15· ·through targeted studies.

16· · · · Q. What kind of targeted studies?

17· · · · A. I mean, there could be opportunities to look at,

18· ·you know, additional collar data.· I'm not familiar

19· ·entirely with the breadth of the Yakama Nation's collar

20· ·data.

21· · · · · You know, unfortunately, with pronghorn, we

22· ·haven't done extensive research on this population, you

23· ·know.· We are not familiar exactly where they're

24· ·fawning, the areas that are important to them for, you

25· ·know, rearing young, what the biggest threats to them
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·1· ·are on the landscape.· And so there's still a lot that

·2· ·we don't know.

·3· · · · · So there's -- you know, specifically, you know,

·4· ·while we know they're in this project area in the winter

·5· ·and we have incidental observations that they're there

·6· ·at other times of the year, including the spring and

·7· ·summer, we don't know to what extent they are present

·8· ·there.· So any studies that elicit that information

·9· ·could be valuable.· But again, yeah.

10· · · · Q. But to be clear, when you say "targeted

11· ·studies," you are not referring to modeling just based

12· ·upon the summer reports?

13· · · · A. No.· No.

14· · · · Q. I don't have any more questions about the

15· ·Exhibit 3 on the pronghorn.· You are welcome to hold

16· ·onto it, but you can put it here.

17· · · · · So we talked a little bit about the burrowing owl

18· ·earlier so I apologize if this is repetitive or

19· ·imprecise, but I want to talk a little more about that.

20· · · · · Are you -- is it fair to say that you are the

21· ·main WDFW biologist studying burrowing owls in Benton

22· ·County?

23· · · · A. Yes.

24· · · · Q. And in your role, have you observed any general

25· ·trends in the burrowing owl population in Benton County?
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·1· · · · A. We don't have a lot of data specific to Benton

·2· ·County, but across the Columbia basin, there's a clear

·3· ·range restriction of burrowing owls that's occurred over

·4· ·the past several decades, just looking at past

·5· ·distribution data.

·6· · · · · And we've also seen a loss locally of burrowing

·7· ·owls in, you know, specifically, closer to the

·8· ·Tri-Cities area, where incidental observations, you

·9· ·know, just -- I regularly hear from folks that there

10· ·used to be owls all along this road and all along that

11· ·road and all around here and blah, blah, blah.

12· · · · · But we don't -- we know that it appears that

13· ·there's probably a population reduction and range

14· ·contraction for burrowing owls in Washington.· And that

15· ·would -- and Benton County would likely have experienced

16· ·similar and included in those trends.

17· · · · Q. And you say "range restriction" or "range

18· ·contraction," are you referring to the same thing?

19· · · · A. Yeah.· Just the known occupied geographic area

20· ·that we have burrowing owls in Washington seems to be

21· ·shrinking.· But, yes, I mean those interchangeably, I

22· ·guess, range restriction or contraction.

23· · · · Q. I apologize.· I'm just trying to understand the

24· ·term.

25· · · · A. Sure.
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·1· · · · Q. So when you say "range restriction," is it the

·2· ·population is shrinking or the populations range in

·3· ·terms of, like, where they can move is being restricted?

·4· ·What does range restriction mean?

·5· · · · A. So the geographic area that we know burrowing

·6· ·owls are occupying and breeding seems to be shrinking.

·7· ·Now, that means counties like Walla Walla County, we

·8· ·don't see burrowing owls in Walla Walla County in the

·9· ·past few decades.· Lincoln County, Okanogan Valley.· So

10· ·we're seeing this geographic shrinking of area in the

11· ·Columbia Basin that we know owls are present.· So that

12· ·also likely means that the population of owls has

13· ·decreased.

14· · · · Q. And do you know why that is?

15· · · · A. There's several, probably, factors that

16· ·contribute to it.· One would be the loss of habitat for

17· ·the -- so one would be persecution of fossorial mammals,

18· ·so burrowing mammals that owls rely upon.· These are

19· ·things like badgers, ground squirrels, and, to a lesser

20· ·extent, things like coyotes and marmots.· But the owls

21· ·nest in these burrows that are created by mammals.

22· · · · · So some of these mammals have more specific

23· ·habitat needs, like a lot of the ground squirrels

24· ·require or do better in shrub-steppe habitat.· Badgers

25· ·and ground squirrels have been persecuted for various
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·1· ·reasons.· That's -- that's one part of the equation.

·2· · · · · Loss of conversion of these deep soil habitats,

·3· ·you know.· Most of the soil that's suitable for farming

·4· ·would have been suitable for burrowing animals as well

·5· ·so they've lost their most ideal habitat to habitat

·6· ·conversion.

·7· · · · · And then I believe that there's an aspect of the

·8· ·nonnative vegetation, cheatgrass, you know, this denser

·9· ·ground cover is -- likely plays a role in foraging for

10· ·burrowing owls.· So in short, you know, it's a loss of

11· ·habitat in general for the burrowing owls but through

12· ·various means.

13· · · · Q. But you talked earlier about burrowing, I

14· ·believe, in fallow wheat fields?

15· · · · A. Yeah.

16· · · · Q. So it's possible they can burrow in both --

17· ·well, so I guess I'll ask first:· Is it a preferred

18· ·habitat for them to be in shrub-steppe?

19· · · · A. So the owls themselves prefer short --

20· ·they're -- the owls need two things, from what I -- from

21· ·what we're seeing:· They need holes in the ground and

22· ·they need prey.· And to get prey, they need suitable

23· ·foraging habitat where there is pray, and then also,

24· ·that pray has to be accessible.· So it can't be in

25· ·dense -- dense, tall grass and stuff like that, that
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·1· ·they're not good at foraging in.

·2· · · · · I don't believe that their preferred habitat is

·3· ·going to be a fallow wheat field.· That could be a

·4· ·population -- it could be a hazard to breeding there

·5· ·based on when farmers come through to plant or plow.

·6· · · · · So ideally, they'd be in bunch grass, grasslands,

·7· ·or sagebrush shrub-steppe.

·8· · · · Q. But they've adapted an ability to nest in arid

·9· ·agriculture?

10· · · · A. Yeah.· They're able to, as long as they have

11· ·food and burrows, it seems that they can persist.

12· · · · Q. I apologize for this question, but they can't

13· ·dig their own burrows, then?

14· · · · A. So what we typically see is that they utilize

15· ·a -- so typically, they -- they can modify some burrows,

16· ·you know, that something else has usually made for them.

17· ·So primarily, we see them in badger burrows or

18· ·coyotes' -- like, old coyote dens.

19· · · · · While they do have some ability to dig a little

20· ·bit, we don't -- typically, we don't see that happen in

21· ·the Columbia Basin.· So they do need some animal to

22· ·start a burrow for them, basically.

23· · · · Q. So you wouldn't find them where there's just

24· ·prey or forage, you need prey and burrowing holes?

25· · · · A. Uh-huh.· Yes.
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·1· · · · Q. Point count surveys that were done by the

·2· ·applicant did not record observations of burrowing owls

·3· ·within the project area.· Are surveys of 13 random

·4· ·points used for 10-minute timed surveys a preferred

·5· ·method for detecting burrowing owls?

·6· · · · A. No.

·7· · · · Q. And why is that?

·8· · · · A. Burrowing owls are primarily crepuscular, so

·9· ·active in the dawn, dusk, or nocturnal.· My

10· ·understanding was that the applicant was doing daytime

11· ·surveys, looking for, you know, diurnal raptors, so

12· ·daytime raptors.· And the nature of the burrowing owl

13· ·really quires species-specific surveys for burrowing

14· ·owls.

15· · · · Q. So is it fair to say, then, that those point

16· ·count surveys aren't very helpful in determining whether

17· ·or not to expect burrowing owls to be present in the

18· ·project area?

19· · · · A. Correct.· And there's documented evidence that,

20· ·you know, point counts in general are -- are

21· ·insufficient for burrowing owl detection from, you know,

22· ·the Breeding Bird Survey and other nationwide research

23· ·groups.

24· · · · Q. Do you believe that further information is

25· ·needed regarding the presence of Burrowing owls within
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·1· ·the project area?

·2· · · · A. Yes.

·3· · · · Q. And why is that?

·4· · · · A. I don't think that we currently have information

·5· ·about burrowing owls in the project area, other than

·6· ·that they are likely to occur.

·7· · · · · At minimum, you know, preconstruction -- because

·8· ·owls can be -- burrowing owls are kind of unique in that

·9· ·to avoid impacts to them, you -- you know, they don't

10· ·necessarily fly away from, you know, a truck or

11· ·construction activity.· You know, they -- they may be

12· ·underground.· And so knowing where -- at minimum, there

13· ·would need to be preconstruction surveys or monitoring

14· ·in impacted areas.

15· · · · · But then also to know the cumulative impacts to

16· ·burrowing owls, yeah, we don't have that information

17· ·currently so...

18· · · · Q. What time of the year would be the best time to

19· ·survey -- to conduct preconstruction surveys for

20· ·burrowing owls?

21· · · · A. Well, so if you're trying to understand if owls

22· ·are present at a site or on the landscape, the best time

23· ·to survey for burrowing owls is probably going to be

24· ·May, sometime in that window, in the spring window.

25· ·This is when they may be more responsive to a targeted
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·1· ·survey that might use playback, you know, broadcasting

·2· ·an owl call and seeing if owls respond.· That's one of

·3· ·the methods that's probably most successful at

·4· ·identifying Burrowing owl presence.

·5· · · · · But a preconstruction survey is just another

·6· ·level and something that, you know, regardless of, you

·7· ·know, if they do -- if anyone wants to build something,

·8· ·they might do a survey a year or two ahead of time.

·9· ·But, you know, if you know there's owls there, you can

10· ·mitigate for, okay, we've lost some habitat that's

11· ·important to owls or we can avoid this area.

12· · · · · But, you know, a lot of these species, if you're

13· ·doing construction activities, you can destroy an owl

14· ·burrow and cause a, you know, mortality event if you

15· ·aren't doing, you know, preconstruction survey within a

16· ·few weeks of, you know, breaking ground in an area.

17· · · · · So it depends on when the construction activity

18· ·is, and we found that owls can be present year round in

19· ·the Columbia Basin.

20· · · · · So if you're looking for a population-type survey

21· ·or understanding the -- I don't know if that helps

22· ·answer the question, but a targeted owl survey would

23· ·probably be conducted in May, in the spring.· We see

24· ·them present in our area at the latest returning mid-

25· ·April and then conducting breeding activities through
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·1· ·May and June so...

·2· · · · Q. And so understanding the goal for WDFW is to

·3· ·avoid and minimize when possible, would it then be best

·4· ·to do this population surveying before finalizing the

·5· ·project design and then do site-specific surveys before

·6· ·beginning construction?

·7· · · · A. I think if they can avoid, you know -- yes, it

·8· ·would be ideal to avoid areas that are known to be

·9· ·important for burrowing owls or other species.

10· · · · · But then you'd still want to do a site-specific

11· ·survey before construction to just -- and that could be,

12· ·depending on how big the area is that they're actually

13· ·doing -- you know, this is ground disturbance kind of

14· ·stuff, and that can be a walking foot survey, you don't

15· ·have to do playback and all that stuff, but just

16· ·identifying, you know, burrows that look occupied by

17· ·owls within the actual footprint.

18· · · · · So that's what I mean by preconstruction.· Maybe

19· ·the word for "preconstruction" was not the standard term

20· ·for that but...

21· · · · Q. I guess I'm just trying to understand.· There's

22· ·really two tiers of information gathering that I'm

23· ·hearing about, and to avoid impacts of the project,

24· ·there isn't currently any information known about where

25· ·those populations might be within the project area.· So
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·1· ·you would need to have further information to avoid and

·2· ·minimize impacts through the project's design?

·3· · · · A. Correct.· Correct.

·4· · · · Q. And then in order to also be protective of the

·5· ·population, you would need to do additional site

·6· ·specific --

·7· · · · A. Yeah.

·8· · · · Q. I don't know if it's survey or ground survey

·9· ·but --

10· · · · A. Maybe you call it like a sweep before you come

11· ·in and do ground disturbing activities, right?· So...

12· · · · Q. What time of year are burrowing owls most

13· ·vulnerable to disturbance?

14· · · · A. Probably, you know, there's a couple -- it

15· ·depends on what you mean by "disturbance" and, probably,

16· ·"vulnerable."

17· · · · · I think the biggest impacts to burrowing owl

18· ·would be adult mortality during the breeding season

19· ·because then you lose, potentially, the entire nest

20· ·clutch and those individuals that would have perpetuated

21· ·the population.

22· · · · · So the breeding season for burrowing owls is --

23· ·probably starts in our area mid-March through -- through

24· ·the end of July, though, I think, young adults can even

25· ·stay around into August.· But that's sort of a window
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·1· ·when they're conducting breeding activities there, yeah.

·2· · · · Q. The applicant has stated in both its application

·3· ·and the proposed mitigation plan that, quote, If impacts

·4· ·to suitable habitat cannot be avoided during final

·5· ·design, the applicant will consult with WDFW regarding

·6· ·the need for burrowing owl surveys prior to

·7· ·construction.

·8· · · · · Do you know who will determine whether or not

·9· ·impacts to suitable habitat can be avoided during final

10· ·design?

11· · · · A. Can you repeat that?

12· · · · Q. Do you want me to read the whole quote or just

13· ·the question?

14· · · · A. Yeah.· The first part again -- yeah, the whole

15· ·thing.

16· · · · Q. So the application and the mitigation plan

17· ·states that, quote, If impacts to suitable habitat

18· ·cannot be avoided during final design, the applicant

19· ·will consult with WDFW regarding the need for burrowing

20· ·owl surveys prior to construction.

21· · · · · But do you know who will determine whether or not

22· ·impacts to suitable habitat can be avoided?

23· · · · A. No, I don't know who.

24· · · · Q. Do you know how that determination would be

25· ·made?
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·1· · · · A. Not with the information that we have right now.

·2· · · · Q. Is it not possible to determine if impacts will

·3· ·be made to suitable habitat without gathering additional

·4· ·information?

·5· · · · A. Yes, correct.

·6· · · · Q. The applicant's habitat management plan also

·7· ·indicates that during construction, WDFW recommended

·8· ·seasonal buffers from the 2004 PHS Guidelines for

·9· ·burrowing owl nests to be observed to avoid disturbing

10· ·the owls, if they are present.

11· · · · · In your opinion, is avoidance of occupied nest

12· ·sites only during construction only adequate mitigation

13· ·for project impacts?

14· · · · A. Specific -- I mean, so I think those -- those

15· ·buffers are kind of -- it depends upon the -- the impact

16· ·and the duration of what happens after.· Because I think

17· ·those buffers are primarily, you know, meant to avoid

18· ·direct impact disturbance to a nest, but they aren't the

19· ·entire required habitat -- it doesn't buffer enough for

20· ·the habitat for that species.

21· · · · · So, for example, you know, if you have a buffer

22· ·around a nest that you're trying not to disturb, you

23· ·know, you might be able to get within 100 feet and not

24· ·disturb that nest and cause it to fail, but that species

25· ·needs more than that 100-foot buffer to survive and, you
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·1· ·know, in terms of habitat for foraging and all of its

·2· ·life, you know, needs throughout the breeding season.

·3· · · · · So if only adhering to the buffer, you know, they

·4· ·need more than just that buffer, potentially.· If

·5· ·that -- does that make sense?

·6· · · · Q. Well, it sounds to me -- correct me if I'm

·7· ·wrong, but it sounds to me like that doesn't provide

·8· ·full mitigation to adhere to the buffers around nest

·9· ·locations?

10· · · · A. Right.· If there is a -- yeah.· A buffer around,

11· ·you know, that would be avoiding direct -- my -- my

12· ·thoughts on it would be that would avoid direct take

13· ·from the nest, you know, failure, causing the nest to

14· ·fail or whatnot, but it doesn't necessarily address

15· ·mitigation to impacts to habitat foraging sites and

16· ·other things over the project footprint.· So yeah.

17· · · · · ·MS. VOELCKERS:· I want to switch gears to the

18· ·ground squirrel but we're almost to a break.· So if we

19· ·could take our break a little bit early --

20· · · · · ·THE WITNESS:· Oh, okay.

21· · · · · ·MS. VOELCKERS:· If that's okay with you or do

22· ·you want to keep going and take a later break?

23· · · · · ·THE WITNESS:· I'm okay to keep going if

24· ·everybody else is.

25· · · · Q. (By Ms. Voelckers)· Okay.· Is it fair to say
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·1· ·that Townsend's ground squirrel population is in

·2· ·decline?

·3· · · · A. Yes.

·4· · · · Q. Is it a concerning decline?

·5· · · · A. From what we've seen, from what I've seen

·6· ·locally, yes.

·7· · · · Q. And why is it concerning?

·8· · · · A. Townsend's ground squirrel is, I believe,

·9· ·endemic to Washington in the south -- the south Columbia

10· ·Basin, basically.· So it's a range-restricted species.

11· ·They've gone from, you know, five years ago being quite

12· ·abundant to being very difficult to find, even in

13· ·places, you know, where they were really abundant in the

14· ·past.

15· · · · · So it's been a marked decline over a very short

16· ·period of time for ground squirrels, and that's

17· ·concerning, not just for the ground squirrel, but they

18· ·are sort of a species -- they're kind of the basic

19· ·building block for a lot of the shrub-steppe ecosystem.

20· ·They have important roles for -- as prey for ferruginous

21· ·hawks, as prey -- they're primary prey for badgers.

22· ·Badgers, as we mentioned, are the primary habitat

23· ·builders for burrowing owls.

24· · · · · ·Ground squirrels also have some sort of role in,

25· ·you know, in, you know, seed dis -- you know -- I
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·1· ·don't -- they also play other roles in the ecosystem

·2· ·themselves in the shrub-steppe.· So they're sort of a

·3· ·foundation block for some of our other species of

·4· ·concerns.· So it goes beyond just the ground squirrel

·5· ·itself.

·6· · · · Q. And is the biggest factor in the decline of the

·7· ·Townsend's ground squirrel in Washington State a loss of

·8· ·shrub-steppe habitat?

·9· · · · A. I can't be -- I can't say that I fully

10· ·understand their decline.· I think, again, there's --

11· ·there's certainly various aspects, and part of that

12· ·would be loss and conversion of deep soil habitat,

13· ·shrub-steppe.· The ground squirrels in general seem to

14· ·do well when they do have sage -- the shrub component

15· ·provides protection from some predators, you know,

16· ·provide some cover, diverse forbs that allow them to

17· ·forage.· You know, I'm not sure how the invasive -- the

18· ·nonnative annual plants and grasses are impacting them.

19· ·That's probably part of it.

20· · · · · As well as there's potentially a disease

21· ·component that's occurred.· And there's several, several

22· ·factors, including direct persecution.· They're very,

23· ·have been in the past, a common target of farmers,

24· ·irrigation districts, and others for poisoning,

25· ·shooting.
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·1· · · · · So there's many, many impacts that are affecting

·2· ·the population.· So it's hard for me to say which one is

·3· ·the most important.

·4· · · · Q. Is that information that WDFW is actively

·5· ·working to develop internally?

·6· · · · A. We -- we are -- we are certainly elevating

·7· ·ground squirrels over the past few years as species that

·8· ·we are trying to get more information on.· We are

·9· ·looking at -- the past several years, we've done more

10· ·species-specific surveys, including Townsend's ground

11· ·squirrel, this year.· And we are actively working with

12· ·partners to understand ways to enhance squirrel

13· ·populations.· We haven't solved the problem yet.

14· · · · Q. In your opinion, how should the applicant

15· ·mitigate for impacts to existing colonies of Townsend's

16· ·ground squirrels?

17· · · · A. So again, you know, the preference would be to

18· ·avoid and minimize impacts to existing colonies.· If

19· ·direct impacts to a colony were to occur, I would -- I

20· ·would probably need to consult with other DFW staff on,

21· ·you know, what we found as options in the past.

22· · · · · There's -- there's a variety of things that could

23· ·occur, I mean, from, you know, there's places where

24· ·folks have tried to trap and relocate animals.· That's

25· ·fairly intensive; not necessarily always successful.· So
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·1· ·there'd be -- there'd be concerns on the direct -- the

·2· ·direct acute population impact, you know, okay, if we're

·3· ·going to clear this land and till this soil that has an

·4· ·active colony, you know, how -- we're going to,

·5· ·basically, have direct mortality of certain individuals.

·6· · · · · But then you're also -- you'd want some way to

·7· ·kind of minimize that and then recreate a suitable

·8· ·habitat elsewhere, either on site or off site, that

·9· ·replaced that -- the permanent or at least project life

10· ·loss of the habitat.· So yeah.

11· · · · · If there's actually a direct take in of colonies,

12· ·that's harder to -- to mitigate.· I don't have an exact

13· ·solution figured out yet, but we'd have to come up with

14· ·something.

15· · · · Q. Well, stepping back to avoidance and

16· ·minimization, what's the best way to avoid direct take

17· ·of ground squirrel colonies?

18· · · · A. To avoid permanent construction or alteration to

19· ·the habitat where there's known colonies present.

20· · · · Q. And how do you determine whether there's a known

21· ·colony present?

22· · · · A. Surveys.

23· · · · Q. So we're back to needing site-specific surveys

24· ·in order to best inform project design?

25· · · · A. Yes.
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·1· · · · Q. And -- or to avoid impacts specifically to the

·2· ·ground squirrels?

·3· · · · A. Correct.

·4· · · · Q. Are you aware of any successful efforts to

·5· ·relocate ground squirrel colonies?

·6· · · · A. We have at least two partners that have been

·7· ·working on that.· WDFW and U.S. Fish and Wildlife have

·8· ·had mixed success relocating squirrels from a golf

·9· ·course in Grant County -- these are not Townsend's

10· ·ground squirrels but they are Washington ground

11· ·squirrels, which are closely related -- and trying to

12· ·establish them on Columbia National Wildlife Refuge.

13· · · · · I believe that's had mixed success in that

14· ·they've been able to get squirrels to stay on site and

15· ·breed within an enclosure, but they haven't necessarily

16· ·expanded beyond the enclosure.· The context that U.S.

17· ·Fish would have more information specific to that.

18· · · · · ·As well with Townsend's ground squirrel in the

19· ·past few years, contractors for Department of Energy on

20· ·Central Hanford have created an enclosure and have been

21· ·translocating Townsend's ground squirrels from a site in

22· ·Benton County to the Central Hanford area, and the

23· ·project is probably too soon to know how they're -- what

24· ·success they've had.· So its somewhat initial results

25· ·seem potentially promising, but I'm not up-to-date on
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·1· ·those results.

·2· · · · Q. So is it fair to say that then there's a certain

·3· ·amount of risk involved in using that as a mitigation

·4· ·measure for a ground squirrel colony identified in the

·5· ·Horse Heaven Hills area?

·6· · · · A. Yeah.· Moving animals is always a risk and it's

·7· ·more -- and a lot of work with a lot of risk.

·8· · · · Q. So it's fair to say a high risk?

·9· · · · A. Yeah.

10· · · · Q. The applicant stated that special status

11· ·species, such as the black-tailed jackrabbit and

12· ·white-tailed jackrabbit were not observed during the

13· ·surveys of the project area.· Would you expect daytime

14· ·surveys to detect jackrabbits?

15· · · · A. I'm not sure exactly what survey methodology

16· ·they used.· You could -- you could walk through an area

17· ·in the daytime and detect scat of jackrabbit, but I'm

18· ·not sure what methods they used.

19· · · · · As far as I know, there's -- I don't know the

20· ·best method for detecting jackrabbits.· I know partners,

21· ·including U.S. Fish, have experimented with some

22· ·spotlight surveys and other methods and have had

23· ·challenges.· Jackrabbits are primarily nocturnal in

24· ·terms of their movements and foraging, though, so...

25· · · · Q. So as you sit here today, you don't know one way
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·1· ·or the other whether a spotlight survey would be more

·2· ·effective than a daytime survey in terms of identifying

·3· ·jackrabbit presence in the area?

·4· · · · A. I think if you were -- if you were actively

·5· ·looking for scat of the animal in the daytime, that

·6· ·could be sufficient.· If you're only looking to detect

·7· ·the animal itself, a nighttime survey would be more

·8· ·likely to detect an animal.

·9· · · · Q. Is it fair to say that you would generally

10· ·expect to see jackrabbits more in shrub-steppe habitat

11· ·than areas of agricultural land?

12· · · · A. I believe so, yes.

13· · · · Q. And why?

14· · · · A. From -- I have a -- I believe a lot of it would

15· ·have to do with cover as well as foraging opportunity.

16· ·I think my presumption is that jackrabbits prefer more

17· ·cover from the shrub overstory, and it may also relate

18· ·to, you know, they are foraging on different forbs and

19· ·things like that that aren't going to be present in

20· ·great numbers in some of the agricultural area.

21· · · · Q. Are there others within WDFW that would be able

22· ·to speak more to the jackrabbits, whether or not they

23· ·would expect to see them in this area?

24· · · · A. I don't know that there's anyone else who

25· ·would -- you know, that would know more about the

http://www.litigationservices.com


Page 79
·1· ·likeliness of jackrabbits in this area.· We don't see a

·2· ·lot of jackrabbits in -- in much of my district anymore.

·3· ·But where we have had them is usually intact sagebrush

·4· ·steppe.

·5· · · · · Externally, I have a feeling some of those

·6· ·landowners would have a lot more information on where

·7· ·they've seen jackrabbits and if they have in the past.

·8· ·I would probably check with -- I don't -- I don't know

·9· ·that there's anyone else to check with at DFW.

10· · · · Q. Okay.· That's fair.

11· · · · · ·If there was -- if there were others -- if there

12· ·were Yakama Nation members that had the opinion that

13· ·jackrabbits were once plentiful in this area based upon

14· ·their history, would you have any reason to disbelieve

15· ·or dispute that?

16· · · · A. I would be very inclined to agree with that, as

17· ·I think they have been more historically abundant.

18· · · · Q. And why do you think that?

19· · · · A. Even our own game reports from when jackrabbits

20· ·were a hunted species in Washington show that they were

21· ·once very numerous throughout the Columbia Basin.

22· · · · · Through -- I want to say in the -- around the

23· ·'70s at some point, the numbers dropped off to where

24· ·they closed the season and that they have not been

25· ·harvested since.· But that -- there used to be numbers
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·1· ·in the tens of thousands or maybe hundreds of thousands

·2· ·harvested earlier in the 1900s.

·3· · · · Q. And if you were to hear that Yakama members,

·4· ·based upon their oral tradition, that badgers were once

·5· ·plentiful in the Horse Heavens Hills area, would you

·6· ·have any reason to dispute that?

·7· · · · A. No.

·8· · · · Q. Would you have reason to agree with that?

·9· · · · A. Yes.

10· · · · Q. And why is that?

11· · · · A. For similar -- well, no, not for similar reasons

12· ·because we never -- well, I don't think we were ever

13· ·hunting badgers or tracking them.

14· · · · · You know, there's been a lot of conversion of

15· ·deep soil habitats in the Columbia Basin.· Badgers prey

16· ·primarily on ground squirrels.· Ground squirrels, you

17· ·know, do have a soil requirement.· Most of the deep soil

18· ·habitats that are suitable for badgers, ground squirrels

19· ·have been converted for agriculture.· And so there's

20· ·been a non -- a disproportional loss of deep soil

21· ·habitat for species in the Columbia Basin.

22· · · · Q. And is it fair to say these species we've been

23· ·talking about this morning, they really coexist together

24· ·in the habitat?

25· · · · A. Yeah.· Yeah.· They all -- yeah.· They are all --
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·1· ·yes.

·2· · · · · ·MS. VOELCKERS:· I'd like to take another break,

·3· ·and then I think I can wrap us up before noon.

·4· · · · · ·THE WITNESS:· Okay.

·5· · · · · ·MS. VOELCKERS:· Does 10 minutes work for you?

·6· · · · · ·THE WITNESS:· Yep.

·7· · · · · ·MS. VOELCKERS:· Okay.· Come back at 11 -- well,

·8· ·let's say 11:25, 12 minutes.· We can go off the record.

·9· ·Thank you.

10· · · · · · · · · (A short recess was had.)

11· · · · · ·MS. VOELCKERS:· We can go back on the record, if

12· ·you are ready.

13· · · · · ·THE WITNESS:· Yep.

14· · · · Q. (By Ms. Voelckers)· Okay.· So there are a number

15· ·of other species that have been identified as

16· ·potentially impacted by the project through this

17· ·application project, and I'm not going to walk through

18· ·every one of them.· We've certainly had an opportunity

19· ·to hear a lot more about the raptors from Mr. Watson,

20· ·but I do have a few more species that I want to ask

21· ·about.

22· · · · · What is your understanding about the project's

23· ·potential impacts to the striped whipsnake?

24· · · · A. I'm not very familiar with the species or range.

25· ·The PHS database or our, you know, our Priority Habitats
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·1· ·and Species database would probably have the -- the most

·2· ·information on that species.

·3· · · · Q. Do you have an opinion today on whether

·4· ·additional surveys or research should be conducted about

·5· ·the project's potential impact to the striped whipsnake

·6· ·before EFSEC concludes its review of the application?

·7· · · · A. Unfortunately, it's a species I'm not too

·8· ·familiar with and unable to provide a useful comment.

·9· · · · Q. So you don't have an opinion one way or the

10· ·other today?

11· · · · A. No.

12· · · · Q. What is your understanding of the project's

13· ·potential impacts to the sagebrush lizard?

14· · · · A. Sagebrush lizard, my -- my understanding would

15· ·be, you know, to potentially exist wherever there's

16· ·remaining intact sagebrush shrub-steppe habitat.· I'd

17· ·imagine it might be fairly minimal in that landscape,

18· ·that impact, and the -- but I haven't done any -- I'm

19· ·not familiar with the historic records or occurrences

20· ·that the PHS database would have.

21· · · · Q. So as you sit here today, you don't have an

22· ·opinion one way or the other about the project's

23· ·potential impact to the sagebrush lizard?

24· · · · A. No.

25· · · · Q. What is your understanding of the project's
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·1· ·potential impacts to the sagebrush sparrow?

·2· · · · A. From my understanding, you know, we don't know

·3· ·of any -- they are fairly obligate.· They require fairly

·4· ·intact sagebrush habitat.· I don't believe there's

·5· ·existing suitable habitat in that project area;

·6· ·although, I think that any minimizing of impacts, direct

·7· ·impacts, to mature sagebrush would be the best way to

·8· ·avoid impacts to the sagebrush sparrow.

·9· · · · · The only other interaction would be that this is

10· ·one of those nocturnal migrant species.· They migrate in

11· ·and out of Washington seasonally, and would be subject,

12· ·like all migratory birds, to potential collision.

13· · · · Q. So there are potential impacts to sagebrush

14· ·sparrow, both through impacts to habitat as well as

15· ·structure strikes?

16· · · · A. Yeah.· Potentially.

17· · · · Q. But you would need to know more information in

18· ·order to form an opinion about the project's impacts?

19· · · · A. I mean, I -- I think there's -- I don't know

20· ·that I have any information about the nocturnal migrant

21· ·impacts.· I don't know that that was studied by the

22· ·project proponents or not.· I don't believe -- I don't

23· ·believe I've seen anything on that.

24· · · · Q. But if that happened, say, would that be

25· ·important information to assess the potential impacts to
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·1· ·the project?

·2· · · · A. Overall, I think it would be important for

·3· ·assessing the potential impacts.· I think for sagebrush

·4· ·sparrow, it would probably be a very small impact, but

·5· ·there's certainly other species that migrate for

·6· ·cumulative impact.

·7· · · · Q. Would you have the same response for potential

·8· ·impacts to the sage thrasher?

·9· · · · A. Yeah.· It's more likely, in my opinion, it's

10· ·more -- sage thrashers can tolerate somewhat maybe less

11· ·expansive sagebrush.· So it's possible that they could

12· ·be -- there could be breeding habitat within the project

13· ·boundary, but I don't know of any recent records in that

14· ·area.· And again, they are a nocturnal passage migrant

15· ·as they move further north seasonally into the Columbia

16· ·Basin.

17· · · · Q. Would you need additional surveys or research

18· ·regarding the presence of the thrasher -- sage thrasher

19· ·in the project area in order to assess its impacts?

20· · · · A. If there -- you know, if they have conducted

21· ·point counts in areas where this sage shrub-steppe

22· ·habitat existed on site, that might -- that would be

23· ·suitable.· Whether that was conducted or not, I'm not

24· ·familiar with how they conducted the point counts.

25· · · · Q. What is your understanding of the project's
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·1· ·potential impacts to the ring-necked pheasant?

·2· · · · A. I imagine there would be not -- I don't think

·3· ·there would be substantial impacts that would supersede

·4· ·the -- you know, any loss of kind of shrub cover or no

·5· ·escape cover for the species out there.· So potentially

·6· ·minimal, minor impacts, but, again, kind of just I think

·7· ·that species -- that species breeds, you know, it gets

·8· ·minimum habitat benefit from some of the dry land wheat.

·9· ·Less of shrub-steppe habitat and older CRP land would

10· ·probably have some impact or survival of broods or loss

11· ·of nesting habitat for pheasant up there.

12· · · · Q. So is it your understanding that the applicant

13· ·has declined to follow WDFW's recommendations regarding

14· ·siting of wind turbines within identified ferruginous

15· ·hawk territories?

16· · · · A. I'm aware we've made our recommendations, but

17· ·I'm not aware of what their response has been to them.

18· · · · Q. Mr. Watson and Mr. Ritter would be the better

19· ·ones to ask?

20· · · · A. Yeah.· Yeah.· I believe so.· I mean, I guess I

21· ·don't know what the -- yeah.· Yeah.· I'm not familiar

22· ·with what the project's response to our recommendations

23· ·have been.

24· · · · Q. Are you aware of any project designs that were

25· ·made in response to WDFW's recommendations?
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·1· · · · A. I'm not aware of any.

·2· · · · Q. Okay.

·3· · · · A. And I have asked a number of questions of

·4· ·Mr. Watson and Mr. Ritter already regarding ferruginous

·5· ·hawks.· So I don't have too many for you today, but I do

·6· ·want to ask about the potential for reoccupation of

·7· ·nests.

·8· · · · Q. So I'm going to hand you what has been marked as

·9· ·Exhibit 4, I think.· Yes.

10· · · · · Do you recognize Exhibit 4?

11· · · · A. Yes, I do.

12· · · · Q. And are you -- how are you familiar with

13· ·Exhibit 4?

14· · · · A. Exhibit 4 is a series of emails that -- that I

15· ·was included on and includes a response that I wrote

16· ·between Michael Ritter, James Watson, and Erik Jansen

17· ·with the West consultants.

18· · · · Q. Do you believe that this is a true and correct

19· ·copy of that email exchange?

20· · · · A. Based on a brief review, it doesn't -- it does

21· ·look to be -- it looks correct.

22· · · · Q. And then the email exchange references a hawk

23· ·nest that was reoccupied after a couple decades.· Are

24· ·you aware of any other hawk nests that were reoccupied

25· ·after more than 20 years?
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·1· · · · A. Hmm.· Offhand, you know, I haven't looked

·2· ·specifically for that in the data.· I don't think that

·3· ·it's unlikely that other territories like that exist.

·4· · · · · This is -- was specifically a site that was known

·5· ·to be occupied for a period of time, and, I think, it

·6· ·was at least maybe 20 years or so that they were -- that

·7· ·was not known to be occupied.· And I think it's pretty

·8· ·standard for, as a population and individuals change,

·9· ·they -- they reoccupy old sites.

10· · · · · So I don't -- I haven't looked at all the data to

11· ·know if this is -- how abnormal this is in it, but I

12· ·don't expect that it would be the only case.

13· · · · Q. Do you have any other information that you can

14· ·provide about this, the nest that's referenced in this

15· ·email chain, that wasn't provided in response to the

16· ·subpoena?

17· · · · A. I am -- I would -- we have historic data that

18· ·covers all the occupied territories that's within the --

19· ·our -- what we call our wisdom database.· And typically,

20· ·that -- some of that information is sensitive, but with

21· ·the data sharing agreement, I would be surprised if it

22· ·wasn't provided to the tribe or other proponents of the

23· ·project already.

24· · · · · But there is data out there that shows nest

25· ·history and occupancy for all the nests of Washington
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·1· ·that we've monitored so...

·2· · · · Q. So I'll ask it another way:· You don't have any

·3· ·additional information about this specific reoccupation

·4· ·of the historic nest that's in addition to the email,

·5· ·the information in the email that you sent?

·6· · · · A. Let me check for a minute.

·7· · · · Q. Yeah.

·8· · · · A. Yeah.· It looks like I gave you the full history

·9· ·or I gave Erik a full history on June 22 that I pulled

10· ·out of that database, and that's mostly what I know.

11· · · · · I did check that nest this spring, and it was

12· ·occupied again.· So that -- as it says, in 2023, so

13· ·yeah.· That's the history that I'm aware of.

14· · · · Q. Okay.· That's the most up-to-date and complete

15· ·information that you have?

16· · · · A. Yes.· The only -- with each year, we do have

17· ·data on what exactly was happening.· Did they have

18· ·nestlings?· Were they successful?· Some of that

19· ·additional data might be in the database, but in terms

20· ·of occupancy, this is -- those are the years they were

21· ·available.

22· · · · Q. Okay.· I'll take that back.· And I'm going to

23· ·hand you what's been marked as Exhibit 5 and ask you to

24· ·turn to page 11.

25· · · · · ·MR. HEAD:· I'm sorry.· I wasn't able to hear you
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·1· ·there.

·2· · · · · ·MS. VOELCKERS:· Sorry, Randy.· Exhibit 5.· It

·3· ·should be the last one in my email.

·4· · · · · ·MR. HEAD:· And has he been directed to a page in

·5· ·Exhibit 5?

·6· · · · · ·MS. VOELCKERS:· Yes, sorry.· Page 11.

·7· · · · · ·MR. HEAD:· Okay.

·8· · · · Q. (By Ms. Voelckers)· Actually, before we talk

·9· ·about page 11, if we could -- have you seen this

10· ·document before?

11· · · · A. I don't -- I'm not -- I'm not sure if I have

12· ·seen the entire document, but I think I have seen parts

13· ·of it.

14· · · · Q. What is this document?

15· · · · A. This is the Draft Wildlife and Habitat

16· ·Mitigation Plan for the Horse Heaven Wind Farm.

17· · · · Q. So you've reviewed portions of the mitigation

18· ·plan for the project?

19· · · · A. Yes.· I believe -- through -- through, I think,

20· ·excerpts from Mike Ritter.

21· · · · Q. And I'm not going to ask you about your --

22· · · · A. I don't know if I've -- I don't know if I've

23· ·seen it in its entirety or not.

24· · · · Q. So you've reviewed the portions of the

25· ·mitigation plan for this project that Mr. Ritter asked
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·1· ·you to look at?

·2· · · · A. Yes.

·3· · · · Q. Okay.· And I'm not going to ask you for your

·4· ·recollection of it.

·5· · · · A. Yeah.

·6· · · · Q. But I just want to make sure that we have

·7· ·established what it is.

·8· · · · · Okay.· So turning to page 11 and at the end of

·9· ·that last paragraph, if you could read the last two

10· ·sentences to yourself that says "As summarized."

11· · · · A. Okay.

12· · · · Q. So in the last two sentences, it says that,

13· ·quote, Replacement habitat would be provided such that

14· ·there would be no cumulative loss in function or value

15· ·or habitat from project development.

16· · · · · Based on everything that you know about the

17· ·project, do you agree with that statement?

18· · · · A. No.

19· · · · Q. And why not?

20· · · · A. It appears that that they are looking to replace

21· ·habitat.· So with the mitigation that's proposed in

22· ·these sentences basically as payment for mitigation is

23· ·different than actual mitigation.

24· · · · · So in my mind, to say that there's no cumulative

25· ·loss in function or value of habitat, you would have to
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·1· ·have that habitat in place prior to the loss of the

·2· ·function.

·3· · · · · So I don't know if that makes sense but -- but to

·4· ·say there's no net loss, but there would be at least a

·5· ·temporal loss, at least, from the time that money was

·6· ·provided as mitigation and land was identified and

·7· ·sagebrush were planted and the land was recovered, you

·8· ·could be 30 years from having an, you know, an intact

·9· ·sagebrush steppe ecosystem to replace what was lost.

10· · · · Q. Even if you -- and I'm just asking your opinion,

11· ·not based on the rest of the document -- but even if you

12· ·were able to identify appropriate mitigation for the

13· ·project in terms of exact acreage or monetary

14· ·compensation, if that was how you were defining

15· ·mitigation, is it really possible to ensure no

16· ·cumulative loss in function or value of habitat from the

17· ·project's development as a whole?

18· · · · A. I mean, there's -- there's certain things that

19· ·aren't mitigatable.· You know, I don't know how to

20· ·replace a, you know, a -- you know, in this case, with

21· ·say, pronghorn.· If -- and I don't know that this is the

22· ·case in this situation, but if there was a, you know,

23· ·one of the solar panels, arrays, and fencing blocked off

24· ·this migratory corridor, we don't have more geography to

25· ·expand, you know.· I don't know if your, you know, you
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·1· ·can't recreate, you know, habitat attached to the

·2· ·current population at a certain elevation that would,

·3· ·you know, replace that habitat.

·4· · · · · You know, with, say, ferruginous hawks, you know,

·5· ·we can't create -- you know, there's nowhere to create

·6· ·new, you know, geography to offset what might be lost,

·7· ·right?

·8· · · · · So it's unlikely we'll be reclaiming large

·9· ·portions of, you know, agricultural land or suburban

10· ·area to convert it into habitat.

11· · · · · So I mean, to off -- I'm not sure -- in my

12· ·opinion, you know, we have -- mitigation really needs to

13· ·recreate something to replace what's being lost and take

14· ·into effect the time that there's a lag between that new

15· ·thing being created and what's being lost so...

16· · · · Q. And if you can't recreate what's lost ahead of

17· ·the loss, then is it fair to say it's your opinion that

18· ·you should just avoid the impact, from a biological

19· ·perspective?

20· · · · A. Yeah.· For -- so yeah.· If your -- if your goal

21· ·is to have no cumulative loss, it's -- the priority --

22· ·the priority is always to avoid the impact.· Mitigation

23· ·is never the priority -- never the preferred way to deal

24· ·with the impact, right?· We're always looking to hope to

25· ·avoid the impact before looking at mitigation first,
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·1· ·right?· So mitigation is like the last, you know --

·2· ·avoid, minimize, and mitigate.

·3· · · · · So these unavoidable impacts, you know, there

·4· ·is -- if they are truly unavoidable, then you're left

·5· ·with mitigation.· If they are avoidable, then we're not

·6· ·worried about mitigation.

·7· · · · Q. Are you familiar with the proposed role of the

·8· ·Technical Advisory Team for this project?

·9· · · · A. I've seen the term in some of these documents,

10· ·yes; although, to say that I understand their role would

11· ·be incorrect.· But I have heard -- I have heard -- I've

12· ·seen the proposal for it.

13· · · · Q. Is it fair to say that the proposal does not

14· ·well define the role of the Technical Advisory Team,

15· ·based upon your recollection?

16· · · · A. Yes.· I believe based -- yeah.· I don't believe

17· ·I'm -- the role was very clear.

18· · · · Q. Do you know why the applicant has not yet put

19· ·forward final designs for the specific wind turbine

20· ·locations?

21· · · · A. No.

22· · · · Q. In your experience, does a delay in siting

23· ·detail, such as a specific wind turbine location,

24· ·increase the risk of inadequate mitigation for impacts?

25· · · · A. I think it's hard to inform mitigation plans
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·1· ·without knowing the impacts and the siting.· So it's

·2· ·hard to know what's being -- you can't talk about

·3· ·mitigation until you know what the impacts are.

·4· · · · Q. And you can't know if you have achieved

·5· ·avoidance without knowing the exact location of the

·6· ·project components, correct?

·7· · · · A. Yes.· Correct.

·8· · · · Q. How much more shrub-steppe habitat can we afford

·9· ·to lose before the species that depended on it are

10· ·unable to survive?

11· · · · A. I mean, I wish I knew the answer to that.

12· ·That's a -- that's a -- a difficult question that, you

13· ·know, different species are going to have different

14· ·thresholds.· And then when you're looking at a

15· ·population -- I think I could talk a lot about this

16· ·without giving you, probably, an answer that would --

17· ·that would be useful for you.· So I guess I don't know

18· ·is probably the best answer.

19· · · · Q. Is there -- is there any additional loss that

20· ·would not be concerning?

21· · · · A. No.· I agree that any loss is -- is a concern.

22· · · · Q. I know we've talked about this a lot, but if you

23· ·could just summarize why any further loss of

24· ·shrub-steppe is a concern?

25· · · · A. Sure.· We've already had disproportional loss of
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·1· ·certain shrub-steppe habitats, especially deep soil

·2· ·habitats.· It's really difficult to recreate mature

·3· ·sagebrush in the shrub-steppe stands.· So there's a time

·4· ·lag whenever we do have a loss and restoration of

·5· ·shrub-steppe is pretty challenging, especially in Benton

·6· ·County, where we have really low precipitation.· It's

·7· ·harder to do than other parts of the Columbia Basin in

·8· ·Washington, and we have a lot of species of concern that

·9· ·are dependent upon shrub-steppe.

10· · · · Q. In your opinion, should there be a cumulative

11· ·analysis of the impacts that current and proposed

12· ·renewable energy projects will have on shrub-steppe?

13· · · · A. Yes.

14· · · · Q. And why is that?

15· · · · A. It's really hard to look at all these projects

16· ·and independently isolated projects.· It's -- we've had

17· ·challenges with -- you know, there's -- there's projects

18· ·proposed, you know, in -- you know, we're looking at the

19· ·footprint of this project, but there could be a similar

20· ·project adjacent to this property boundary that, without

21· ·seeing the cumulative impacts -- let me think for a

22· ·second on how to respond to this.

23· · · · · We're seeing -- these projects are landscape

24· ·level projects that are going to impact species within

25· ·Washington at population levels.· When you look at all
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·1· ·of the solar, all of the wind, all of the renewable

·2· ·energies, there's -- there's -- it would be much more

·3· ·effective to look at all these projects as a whole and

·4· ·identify ways to maintain habitat continuity for

·5· ·corridors and areas that we're looking for mitigation to

·6· ·do the best -- have the best outcome.

·7· · · · · And it would be great to create projects that

·8· ·actually are a net benefit to wildlife, and I think

·9· ·that's only possible if we're really looking at the

10· ·whole picture.

11· · · · · Property projects like this and neighboring

12· ·projects really need to be considerate at the same time

13· ·to be able to have space in between, basically, for

14· ·movement habitat.

15· · · · Q. And when you say "neighboring," do you mean

16· ·immediately adjacent or within a certain regional area?

17· · · · A. I would say that both, you know, projects that

18· ·may come online adjacent to this one or further down in

19· ·Benton County or elsewhere in, you know, even elsewhere

20· ·in Washington in the Columbia Basin.

21· · · · Q. So we don't have that analysis today.· So --

22· · · · A. Yeah.

23· · · · Q. -- what information, in your opinion, is most

24· ·critical for EFSEC to consider when evaluating the

25· ·impacts of the project as it is designed?
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·1· · · · A. Can you repeat the last part of that?· What...

·2· · · · Q. What information is most critical for EFSEC to

·3· ·consider when evaluating the project as it is currently

·4· ·designed?

·5· · · · A. I think first knowing the existing and historic

·6· ·species distributions in the project area in order to

·7· ·understand what the impacts would be, the proposed

·8· ·layouts, and understanding, you know, species like

·9· ·ferruginous hawk, state-endangered species, you know,

10· ·the importance of, you know, not only these recently

11· ·occupied sites that are within, you know, the vicinity

12· ·of the project, but, you know, historic breeding habitat

13· ·that will be critical for recovering species.· So it's

14· ·not just, you know, what's there exactly today.

15· · · · · Because if you, like we said, if the hawks --

16· ·property -- territories come on and off as a population

17· ·and individuals move.· So if you came in at any time --

18· ·well, anyways.

19· · · · · So species, status and distribution, and the

20· ·layout of the properties, those are going to be the

21· ·first step of understanding what's -- what's necessary

22· ·for mitigation.

23· · · · Q. Will short-term monitoring accurately identify

24· ·the project's impacts on the species that are present?

25· · · · A. Is this prior to development of the project or
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·1· ·postconstruction monitoring?

·2· · · · Q. Postconstruction monitoring.

·3· · · · A. Oh.· I mean, so postconstruction monitoring, I

·4· ·think you will be able to -- I think there's a lot of

·5· ·flaws in -- you know, you really need to have a rigorous

·6· ·study design for postconstruction monitoring, and

·7· ·sometimes that's lacking.

·8· · · · · But I could see, you know, we're seeing this is

·9· ·going to have long-term impacts.· I don't know if it's a

10· ·30-year or 50-year project life that's being proposed.

11· ·So I think it will be hard to tell over that 50 years

12· ·what the impacts will be with monitoring over one or two

13· ·years.

14· · · · · So the answer, I think, yes, it would be

15· ·difficult with a short-term monitoring.

16· · · · Q. As it's currently designed, do you believe that

17· ·the project will preserve and protect the quality of the

18· ·environment?

19· · · · A. I'm not sure if I have seen the latest design,

20· ·but I know that we have -- so no.· Because I believe

21· ·we've provided recommendations to improve the design

22· ·so...

23· · · · Q. So assuming that the -- the turbine siting

24· ·corridors are consistent with the designs that you have

25· ·reviewed?
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·1· · · · A. Yeah.· I haven't seen designs that took into

·2· ·account our recommendations yet, so the designs I've

·3· ·seen are not consistent with minimizing impacts.

·4· · · · Q. And by "recommendations," are you referring to

·5· ·the recommendations regarding avoidance of ferruginous

·6· ·hawk territories?

·7· · · · A. Yes, and others.

·8· · · · Q. Is it your opinion that the project will enhance

·9· ·the public's opportunity to enjoy the aesthetic and

10· ·recreational benefits of air, water, and land resources?

11· · · · A. Sorry.· Can you repeat that?

12· · · · Q. Is it your opinion that the project will enhance

13· ·the public's opportunity to enjoy the aesthetic and

14· ·recreational benefits of the air, water, and land

15· ·resources?

16· · · · A. No.

17· · · · Q. And why not?

18· · · · A. My -- I know for some of these areas -- well,

19· ·it's difficult to answer as, I guess, that could be

20· ·defined differently by different people.

21· · · · · But, you know, to -- for folks who -- you know,

22· ·I'm not sure what the -- you know, I believe we have

23· ·some recreation area and agreements on for, you know,

24· ·things like hunting on some of the -- within the project

25· ·territory or project boundary.· I'm not sure what the
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·1· ·impacts of that, those contracts, will be long-term with

·2· ·the project or if they are compatible.

·3· · · · · Beyond that and more broadly, you know, I know

·4· ·this is an area where people regularly go for, you know,

·5· ·observing, you know, bird watchers go out to observe

·6· ·winter raptors, snowy owls, things like that that appear

·7· ·in the area of the project of, you know, the potential

·8· ·impacts to those species would be a loss and -- yeah.

·9· ·And, you know, these would be, you know, just -- yeah.

10· ·I guess I'll keep it at that.

11· · · · Q. In your opinion, will the project result in

12· ·beneficial changes in the environment?

13· · · · A. Optimistically, I envision a design that could

14· ·create, you know -- minimize direct impacts and provide

15· ·the project benefits of, you know, being a -- a

16· ·renewable energy source that reduces carbon emissions

17· ·and things like that that these alternative energy

18· ·projects have the potential to do.· And as an agency, I

19· ·know we are in favor of this type of a project, but

20· ·in -- that need to be compatible with existing habitat

21· ·species and land cover.

22· · · · · So I think that without alterations to the

23· ·designs I have seen, I would say no.

24· · · · Q. Do you believe that it's important for EFSEC to

25· ·hear directly from WDFW when considering the project's
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·1· ·design?

·2· · · · A. Yes.

·3· · · · Q. And why is that?

·4· · · · A. I think we have the most-up-to-date information

·5· ·and designs for most of the species -- the species

·6· ·impacts that should be considered when siting these.

·7· · · · Q. Do you think that -- do you believe it is

·8· ·important for EFSEC to hear directly from WDFW when

·9· ·considering the project's mitigation plan?

10· · · · A. Yes.

11· · · · Q. And why is that?

12· · · · A. Again, you know, we have the most-up-to-date

13· ·information on species occurrence and distribution and

14· ·status.· So knowing what needs mitigated and

15· ·recommendations for where to mitigate would be

16· ·impossible without that information.

17· · · · Q. Do you know why WDFW declined to participate

18· ·directly in the Horse Heaven Hills adjudication?

19· · · · A. No, I'm not -- or I'm not aware.

20· · · · Q. Okay.

21· · · · A. Yeah.

22· · · · · ·MS. VOELCKERS:· Those are my questions for this

23· ·morning.· I would -- we can go off the record and talk

24· ·about a break, unless there -- you have a good idea of

25· ·how long you'll need.
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·1· · · · · · · · · (A short recess was had.)

·2· · · · · ·MS. PERLMUTTER:· We can go back on record, if

·3· ·everyone else is ready.

·4· · · · · ·THE WITNESS:· I'm ready.

·5

·6· · · · · · · · · · · · ·EXAMINATION

·7· ·BY MS. PERLMUTTER:

·8· · · · Q. Hi, Mr. Fidorra.· We met earlier.· I'm Willa

·9· ·Perlmutter, and I'm the attorney for the applicant, one

10· ·of a team of attorneys for the applicant.· And the same

11· ·ground rules apply for when I'm questioning you as when

12· ·to Ms. Voelckers was questioning you.

13· · · · · I will warn you, as I told the court reporter,

14· ·I'm from the east coast.· I tend to move a little faster

15· ·than people around here.· If I take off and I lose you,

16· ·just give me a hand signal, and I'll slow down in a big

17· ·way.

18· · · · · And also I'd like to apologize in advance.· This

19· ·is going to be very disjoined because I'll be handling

20· ·exhibits plus your prior testimony, the million emails

21· ·I've been getting, and then some prepared questions that

22· ·I had for you.· But I'll keep this as short as I can.

23· · · · · So first of all, you said that you were asked

24· ·about whether or not the project, as you've seen it,

25· ·would be beneficial to the environment and you said --
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·1· ·you certainly tipped your hat to the greenhouse gas kind

·2· ·of, what I took as climate change impact, of a wind

·3· ·project and renewable energies.· But you also said that,

·4· ·based on what you've seen, without alterations to the

·5· ·design, the project would not be beneficial.· Am I right

·6· ·that that's what your testimony was?

·7· · · · A. Yes.

·8· · · · Q. But you don't know if you've seen the most

·9· ·recent draft of the application; is that correct?

10· · · · A. Correct.· Yeah.· I'm not sure if I've seen it.

11· · · · Q. And so you don't know whether or not the

12· ·applicant has taken into account the DFW

13· ·recommendations?

14· · · · A. Correct.

15· · · · Q. Okay.· You also said that that -- that among the

16· ·information that it's most critical for EFSEC to

17· ·consider, you would include the historic breeding

18· ·habitat, the information about historic breeding habits

19· ·that would be critical for recovering the species, not

20· ·just what's there today, but what the historic breeding

21· ·habitat looked like; am I right?

22· · · · A. Yeah.· I think I said something along those

23· ·lines.

24· · · · Q. So am I right in interpreting that what you were

25· ·saying was, essentially, that EFSEC shouldn't just be
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·1· ·looking at who's there now and what their habitat is but

·2· ·what happened in the past before we ever got to this

·3· ·point?

·4· · · · A. So what I meant by that -- and obviously,

·5· ·historic is not very clear, and so I don't mean, you

·6· ·know -- what I meant was in terms of our data, historic,

·7· ·within the department, you know, we have sites that have

·8· ·within the past decade or two had occupied ferruginous

·9· ·hawk sites, for instance.· When we're tasked with

10· ·recovering the species and everybody wants, you know,

11· ·the goal to, you know, recover a species, you know,

12· ·those sites, even though maybe this season they weren't

13· ·occupied, but they're still important sites to protect

14· ·to assume that hawks will occupy them in the future.

15· ·And so that's -- that's what I meant by -- by history or

16· ·by past.

17· · · · Q. So let me say this back to you and make sure I

18· ·understand.· And I understand that the data that DFW

19· ·has -- you do have a significant amount of historical

20· ·data going back, you just said, maybe as much as 20

21· ·years?

22· · · · A. Yeah.· Probably '60s or '70s.· '70s is some of

23· ·the older stuff for the hawk data, I believe, but there

24· ·might be older.

25· · · · Q. So but let's work with that.· So is your
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·1· ·testimony, then, that if -- and let's not talk

·2· ·specifically about the project -- but in general terms,

·3· ·if EFSEC had information that said that a particular

·4· ·species was not present at a project site currently but

·5· ·60 years ago had been, that they should be looking at

·6· ·opportunities to restore the species, even though for 60

·7· ·years there hasn't been any evidence of occupation?

·8· · · · A. I don't know if I know -- you know, I think it

·9· ·would depend species by species.· There's been a lot of

10· ·change in the landscape and things over time.

11· · · · · But I guess my main point was more probably

12· ·specific to some of these sensitive species that are

13· ·restricted to only more or less finite areas, like the

14· ·nesting bluffs and cliffs of the Horse Heaven Hills,

15· ·where we have some of the recently-occupied ferruginous

16· ·hawk sites.

17· · · · · So -- so while some -- yeah.· Well, so for some

18· ·other species, it's hard to, you know, those -- those

19· ·areas that have been historically significant to that

20· ·population should be considered in the future as we're

21· ·recovering -- going to be significant to that population

22· ·again.

23· · · · Q. Let me say it even less specifically.· See if we

24· ·can get to the same place, which is EFSEC should look at

25· ·something and say, hey, there's nobody there now and
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·1· ·there hasn't been anybody there of this particular

·2· ·species for quite some time, but EFSEC should take into

·3· ·account the possibility that, in the future, a species

·4· ·might return?

·5· · · · A. Yeah.· I think that's the goal of recovery,

·6· ·right?· So yes.

·7· · · · Q. Okay.· You also -- there was some questions

·8· ·about whether or not -- whether you would be concerned

·9· ·with loss of habitat, and you said -- it was a wonderful

10· ·thing -- you said that any loss of habitat is a concern.

11· ·Do you remember saying that?

12· · · · A. I remember agreeing to it, I think.

13· · · · Q. Okay.· And a loss of habitat can happen in any

14· ·number of a bajillion different ways.· You can have a

15· ·loss of habitat?

16· · · · A. Uh-huh.

17· · · · Q. For example, you live in a house, right?

18· · · · A. Uh-huh.

19· · · · Q. Most the time?

20· · · · A. Yes.

21· · · · Q. When your house was built, that engendered a

22· ·loss of habitat, didn't it?

23· · · · A. Yes.

24· · · · Q. Okay.· I'd like to -- now I really am jumping

25· ·around.
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·1· · · · · I'd like to look at Exhibit 1, which was your --

·2· ·your -- you referred to it as a CV, I think.· And it

·3· ·looks as though prior to -- prior to March of 2015, it

·4· ·looks as though all of your employment was for private

·5· ·entities, not for the government; am I right?

·6· · · · A. Yeah.· Private or nonprofit.· Yeah.

·7· · · · Q. Okay.· But not government agencies?

·8· · · · A. No.· Correct.

·9· · · · Q. Yes, that's correct, not government?

10· · · · A. Correct, not government.

11· · · · Q. And in the course of these employments that you

12· ·had, you were out there doing the same kind of research

13· ·and studies that you currently do for WFW -- or DFW; am

14· ·I right?

15· · · · A. There were similarities, yes.

16· · · · Q. And so you were collecting data about the

17· ·species you were studying?

18· · · · A. Uh-huh.

19· · · · Q. And you were looking at population migrations

20· ·and density of population and the existence of habitats;

21· ·am I right about all those things?

22· · · · A. Yes.

23· · · · Q. And at the time that you were doing these, you

24· ·liked the work that you were doing in terms of your --

25· ·your -- let me say it a better way.

http://www.litigationservices.com


Page 108
·1· · · · · You had faith in the scientific efficacy of the

·2· ·work that you were doing for those private and nonprofit

·3· ·companies; am I right?

·4· · · · A. Yes.

·5· · · · Q. Okay.· And certainly, pick any one of those, at

·6· ·the time you were doing that work, you considered your

·7· ·work the best available science, didn't you?

·8· · · · · Let me say it a better way.

·9· · · · A. Right.· Yes.

10· · · · Q. You weren't out there doing your research

11· ·collecting your data and going, well, this stuff is

12· ·pretty good, but let's see what the guys at the state

13· ·have to say because theirs is going to be better

14· ·available science.· You would never had said that, would

15· ·you?

16· · · · A. Let's see.· Who was I working for?· I mean, I

17· ·don't -- yeah.· I would not -- I don't think I would

18· ·have discredited, you know, any of the other guys' or

19· ·state agencies' data at that time.

20· · · · Q. But you would expect them to accord respect to

21· ·your data as well?

22· · · · A. I think I would expect, you know, if it was

23· ·collected in the -- you know, I think I would expect

24· ·that they would critically review my data and agree with

25· ·it if it held up to, you know, the accepted -- you know,
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·1· ·the scientific muster, more or less.

·2· · · · Q. Fair enough.· Okay.· I'm going to jump back.

·3· · · · · You talked about -- oh, this was right at the

·4· ·very beginning of your testimony, the questions about

·5· ·whether the work that you did would be considered

·6· ·providing education.· And you said the information that

·7· ·you relied on or that you collected is publicly

·8· ·available and available to other partners.· What do you

·9· ·mean when you talk about other partners?

10· · · · A. Other partners include the tribes or, I believe,

11· ·for all -- you know, for the data that goes into the PHS

12· ·database that project proponents can access, U.S. Fish

13· ·and Wildlife.· I mean, it's available to anyone who

14· ·requests it, for the most part, with some sideboards on

15· ·sensitive data.

16· · · · Q. And but, I guess, I'm focused on when you talked

17· ·about partners.

18· · · · A. Oh --

19· · · · Q. And that's the word you used.· Who do you mean

20· ·when you talk about partners?

21· · · · A. I think by partners I just meant, I guess, other

22· ·interested parties.

23· · · · Q. And you said that the population surveys you

24· ·conducted are to inform DFW in their efforts to manage

25· ·species.· You said the population species -- population
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·1· ·surveys are not often peer-reviewed?

·2· · · · A. Not through the typical rigorous -- what I would

·3· ·consider the, quote, unquote, peer-reviewed of a

·4· ·scientific journal.

·5· · · · Q. Okay.· And you said there are internal standards

·6· ·and methodologies to ensure the quality of data when

·7· ·looking at population surveys.· What are those internal

·8· ·standards and methodologies?

·9· · · · A. Well, typically, we do have, like, a team of,

10· ·maybe, subject experts that might, you know -- reviewing

11· ·literature and stuff come up with the survey methodology

12· ·following that.· We have, you know, folks -- you know,

13· ·we have trained folks in collecting the data who are

14· ·collecting the data.· And then that data gets

15· ·synthesized through either a project manager or data

16· ·steward, who then can flag out anomalies or reach back

17· ·out and, you know, just basically collect -- clear up

18· ·any discrepancies or, you know, so as opposed to,

19· ·perhaps, just, you know, incidental observations

20· ·collected by someone in the public or something like

21· ·that or, you know, public reports or even, you know,

22· ·other reports we did.

23· · · · · But yeah, those are the, I guess, the methods

24· ·that we have internally.

25· · · · Q. And when you talked about incidental
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·1· ·observations, I think you referred in your deposition to

·2· ·the guy who calls up and said, Hey, I saw an owl?

·3· · · · A. Right.· And so yeah.· That would be an example

·4· ·of something that maybe, without further information,

·5· ·you know, we're not entering all that into our database.

·6· · · · Q. And what differentiates that from -- I know you

·7· ·didn't do it in 2021 -- but in 2019, you flying over an

·8· ·area and saying, Hey, we see pronghorn.

·9· · · · A. Uh-huh.

10· · · · Q. Is there a check on -- I mean, I know -- and

11· ·I've reviewed the summary reports where you say we saw

12· ·65 pronghorn in this area.· Nobody checks that, do they?

13· ·You just fly over and make the count and that becomes

14· ·the report?

15· · · · A. Yeah.· And I would say the difference there is

16· ·that without -- when you deal with public reports, you

17· ·know, we have gone out to look at follow-up on morality

18· ·of bald eagles that turned out to be barnyard chickens.

19· ·I mean, we've seen -- I've had people -- I mean, I can

20· ·entertain you for a while, but I won't, on some of the

21· ·misidentifications we've had.

22· · · · · So we, you know, have -- we have control over who

23· ·are the observers in our studies.· And in addition to

24· ·that, you know, and to be fair, if the person who says

25· ·they've seen an owl in their yard provides photo
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·1· ·evidence or are -- you know, we do have -- we do

·2· ·sometimes use -- there's resources like eBird out there

·3· ·that has some data, like, you know, there's some

·4· ·concerns on accuracy and there's, you know...

·5· · · · · But so I guess -- so in my mind, there is a

·6· ·difference in that in some way it substantiated -- we do

·7· ·have multiple observers in the plain, and I consider

·8· ·myself trained in the background for species

·9· ·identification to be an authority to provide that

10· ·information.

11· · · · Q. Okay.· Thank you.

12· · · · · You said -- you were talking about the habitat

13· ·program developing recommendations and responses and the

14· ·ways in which you get information.· And you said

15· ·sometimes if you don't have enough information, you

16· ·would typically reach out to the local biologist or

17· ·species expert?

18· · · · A. So the Habitat Program -- so in this case, Mike

19· ·Ritter would fall into that.· When the Habitat Program

20· ·needs more information, they would reach out to someone

21· ·like myself, who would be the local biologist for that

22· ·area.

23· · · · Q. And are you --

24· · · · A. Within -- yeah.

25· · · · Q. Sorry.· Just what I promised I wouldn't do.
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·1· · · · · Are you a species expert?

·2· · · · A. I think for certain species, yes, but I can't be

·3· ·an expert on everything.

·4· · · · Q. Would it be fair to call you a generalist?

·5· · · · A. Yeah.· Yeah.· Over -- well, I'd say my primary

·6· ·expertise through my career is focused more on bird

·7· ·species, but that -- I'm becoming more and more of a

·8· ·expert on the species I get involved with here.· Over

·9· ·the past eight years or so would add pronghorn and, you

10· ·know, mule deer to some of those.

11· · · · Q. In fact, let's go to that.· You said that the

12· ·species that you could imagine having conflict with --

13· ·you could imagine certain species having conflict with

14· ·extensive fencing projects, and you said mule deer and

15· ·other big game that move through the habitat.

16· · · · A. Yes.· Pronghorn, mule deer, and other species.

17· · · · Q. And this is going to sound like a stupid

18· ·question and it's actually not, I tell you.· Do you use

19· ·the phrase "big game" as a term of art?· When you talk

20· ·about big game, what do you mean?

21· · · · A. So most of that -- so big game in this area

22· ·probably doesn't include many other species that would

23· ·be in the project area.· Mule deer, pronghorn, elk would

24· ·be included in that.· I mean, big game, you know, in the

25· ·agency we have -- you know, you need a big game license
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·1· ·to harvest certain species.· Game, typically, refers to

·2· ·huntable wildlife.

·3· · · · · So I would be corrected in saying that pronghorn

·4· ·technically aren't.· But they are a game species, but we

·5· ·don't have a season.· So anyways, we're kind of

·6· ·nitpicking there.

·7· · · · · But I guess I was just, for more of a general --

·8· ·more a general term of describing some of the --

·9· · · · Q. Let me --

10· · · · A. -- larger species.

11· · · · Q. Sorry.· I apologize.

12· · · · · ·Let me say this as somebody who doesn't hunt:

13· ·When you talk about big game, would it be fair to say

14· ·those are animals -- large animals that people hunt?

15· · · · A. Yes.

16· · · · Q. Okay.· And even though there's no pronghorn

17· ·season here, there are other places in the west where we

18· ·do, in fact, hunt pronghorn?

19· · · · A. Correct.

20· · · · Q. Okay.

21· · · · A. Yeah.

22· · · · Q. And just to touch on one thing, you said you did

23· ·imagine it's possible to fully mitigate for shrub-steppe

24· ·habitat?

25· · · · A. I -- I --
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·1· · · · Q. I understand --

·2· · · · A. I think.· Yeah.· At certain -- depending on the

·3· ·context, I think -- I like to -- yes, I think that it's

·4· ·possible to -- you know, we have to do better than we

·5· ·have -- better than I've seen in other places, but I

·6· ·imagine that it's possible.

·7· · · · Q. And, in fact, this was pretty interesting to me,

·8· ·you talked about ideal shrub-steppe and, specifically,

·9· ·the way fire would have an impact on shrub-steppe

10· ·restoration.· Do you remember that discussion?

11· · · · A. Yeah.

12· · · · Q. Okay.· So you would agree with me that fire is a

13· ·threat to the habitat, to shrub-steppe habitat?

14· · · · A. Yes.

15· · · · Q. And, in fact, would you also agree -- I hope you

16· ·would -- that fire has become an increasingly great

17· ·threat, an increasingly dire threat to this habitat?

18· · · · A. Yes, correct.

19· · · · Q. You said that you hadn't looked into it deeply,

20· ·but there has been a study someplace about how pronghorn

21· ·move differently around wind power?

22· · · · A. Yeah.· I believe one of the tribal biologists

23· ·sent me that in the past, who I work with the pronghorn

24· ·on.· I know that -- and I -- you know, to be -- but,

25· ·yes, I did say that.
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·1· · · · Q. Do you know where that study was conducted?

·2· · · · A. Yeah.· I -- offhand, no.· But I believe it was

·3· ·one of the other western states that -- possibly Wyoming

·4· ·or Montana.

·5· · · · Q. Okay.

·6· · · · A. But I would be happy to provide some of that

·7· ·if...

·8· · · · Q. You said that you, quite a while ago, you met

·9· ·with Scout's contractors to go over thoughts and

10· ·concerns.· Were those your thoughts and concerns or

11· ·theirs?

12· · · · A. I know -- oh, I mean, I think they were some

13· ·initial -- I think it was one of the first meetings I

14· ·had was with some of their consultants, just wondering

15· ·what kind of wildlife concerns we had.

16· · · · Q. Again, I just want to make sure I understand the

17· ·direction of information flow here.· The Scout

18· ·consultants were asking you what your concerns were

19· ·about the wildlife in the project area?

20· · · · A. Oh, gosh.· I don't really recall.· You know, if

21· ·you're referring to -- some of the early -- there's

22· ·certainly been meetings where that's happened, I

23· ·believe.· Okay.

24· · · · · Yeah.· I don't recall exactly what the original

25· ·meetings were around.· I believe they had to do with
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·1· ·Scout wondering -- yeah, asking for some initial

·2· ·concerns, yes.

·3· · · · Q. Try it again from a different direction, which

·4· ·is that your recollection is that the consultants for

·5· ·Scout were coming to you to say, We're looking at this

·6· ·project, tell us what worries you about it?

·7· · · · A. Yeah.· That's -- it's most likely the case.

·8· ·That's typically how these initial consultants that get

·9· ·brought in, how they start.

10· · · · Q. Okay.· So we'll let that go.

11· · · · · You said from what you recalled, you were unaware

12· ·of seeing a design for the project that took into

13· ·account the wildlife impacts; is that right?

14· · · · A. Yes.

15· · · · Q. Okay.· But there may be such a design that you

16· ·just haven't seen?

17· · · · A. Yes.

18· · · · Q. Okay.· I kind of hate to open this can of worms,

19· ·but in response to questions, you were asked whether it

20· ·would be best for EFSEC to wait until the guidelines

21· ·were updated before doing any permitting.· You waited a

22· ·very long time before you answered that question.· Can

23· ·you elaborate on where you were going?

24· · · · · ·MS. VOELCKERS:· Object to form.

25· · · · Q. (By Ms. Perlmutter)· You can answer.
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·1· · · · A. Okay.

·2· · · · · ·MR. HEAD:· Yeah, you can answer the question.

·3· · · · A. Oh, okay.· Yeah.· I'm not familiar with what --

·4· ·where our agency is on reviewing these -- all of the --

·5· ·the guidelines.· The guidelines will hopefully

·6· ·standardize this type of process.

·7· · · · · If the information that's going to be presented

·8· ·in those guidelines can be presented -- my hesitancy was

·9· ·not knowing -- not knowing about our timeline with these

10· ·guidelines, not being sure where our agency is on them.

11· ·And if we have all the information that's being -- you

12· ·know, if we can take all that information into account

13· ·and provide those recommendations, then I could foresee

14· ·a way that there wouldn't be a need to necessarily wait,

15· ·as long as, you know, presumably, if what we're talking

16· ·about and recommending now will be included in those

17· ·guidelines in the future.

18· · · · Q. Am I correct in understanding that the

19· ·guidelines that are under review now are an updating of

20· ·earlier guidelines?

21· · · · A. I'm not currently involved in those guidelines,

22· ·and I'm not sure what their -- what's being done.

23· · · · Q. You would say -- you said that it would be best

24· ·to know where the burrowing owl -- where burrowing owls

25· ·are located during the project design.· Do you remember
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·1· ·saying that?· You talked about the various times where

·2· ·you would need to --

·3· · · · A. Yeah.

·4· · · · Q. Do you know whether the applicant has

·5· ·information about where the burrowing owl is located at

·6· ·this point?

·7· · · · A. I do not know if they have information.

·8· · · · Q. And you talked about buffers, the possibility of

·9· ·using buffers to avoid nest sites during project

10· ·construction.· And you said that the buffers would avoid

11· ·direct takes from the nest, but that they didn't address

12· ·other things.· And you specifically referenced habitat

13· ·and foraging sites, you said, and other things.· Besides

14· ·habitat and foraging sites, what did you mean?

15· · · · A. Well, I guess habitat kind of encapsulates

16· ·everything, but there would also be maybe a, you know --

17· ·so other things -- there's going to be movements, right?

18· ·So in and out.· So whether that's migratory or

19· ·postbreeding movements, you know, the animal will have

20· ·to move through space.

21· · · · · Whether or not that's -- I mean, that might be

22· ·habitat, but it might be through stuff that we consider

23· ·not habitat typically for this species.

24· · · · · And then the -- yeah.· So that probably --

25· ·habitat kind of encapsulates all that, and subsequently,
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·1· ·you've got your foraging and things like that.· But,

·2· ·yeah, I think that's suffice.

·3· · · · Q. And with regard -- you were talking specifically

·4· ·about, I think, the Townsend's ground squirrels, and you

·5· ·said you couldn't fully understand their decline.· And

·6· ·you said there were a number of factors, which makes

·7· ·sense.

·8· · · · · And one of those things that you talked about was

·9· ·loss or conversion of deep soil habitat and

10· ·shrub-steppe.· Am I right in understanding that a big

11· ·contributor to that is the conversion of land to

12· ·agricultural land?

13· · · · A. Yeah.· Historically, yes.

14· · · · Q. Does DFW play any role in determining when land

15· ·can be converted to agricultural land?

16· · · · A. I'm not sure.· I don't know.· I'm not aware.

17· · · · Q. Do you know whether DFW makes recommendations

18· ·for conditions of conversion of land to agricultural

19· ·land?

20· · · · A. I -- I'm not aware.· I'm not sure.

21· · · · Q. Okay.· And can I also -- would I be correct also

22· ·in believing that that loss in conversion of deep soil

23· ·habitat, that also might be the result of residential

24· ·development?

25· · · · A. Yes.
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·1· · · · Q. Okay.· And does DFW play any role determining

·2· ·when land can be developed for residences?

·3· · · · A. Yes, and -- well, as far I -- yes.· I do know

·4· ·that -- I do know that we provide comment on anything

·5· ·that comes under like the SEPA or that type of thing.

·6· · · · · Again, this mostly goes through our Habitat

·7· ·Program, and as a wildlife biologist, they may tap me

·8· ·for specific things.· So unfortunately, I'm not the best

·9· ·person to ask about how -- some of this.· So I'm not

10· ·totally sure, but I have been brought in a couple of

11· ·times when they were looking to build a development and

12· ·to ask about impacts and things there.

13· · · · Q. Does DFW put conditions on the development of

14· ·residential properties?

15· · · · A. I know that we make recommendations.· I don't

16· ·know to what role they are considered conditions.

17· · · · Q. And you stated that with ferruginous hawks,

18· ·there's nowhere to create new geography to offset what's

19· ·going to be lost.· And you said it's unlikely that you

20· ·will be able to reclaim lost sections -- areas that were

21· ·lost to agriculture; is that right?

22· · · · A. Yeah.· Yeah.· Well, yes.

23· · · · Q. And you also said that it's unlikely we'll be

24· ·able to reclaim lost habitat that was lost to suburban

25· ·development; is that right?
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·1· · · · A. Correct.

·2· · · · Q. Okay.

·3· · · · A. Typically, we don't see that reverting to

·4· ·shrub-steppe.

·5· · · · Q. That's -- as a homeowner, that would be a bad

·6· ·thing.· Okay.

·7· · · · · You talked about documented -- you talked about

·8· ·bird fatalities, bird strike fatalities.· And am I right

·9· ·that the majority of those bird fatalities in the U.S.,

10· ·in the western U.S., is to horned larks?

11· · · · A. I believe there was a -- I think it was a -- one

12· ·of the project reports that had summarized some of that.

13· ·I don't know if it was west, but I think I remember

14· ·seeing a document that they had summarized strike

15· ·fatalities.· And I don't know over the geography, but

16· ·horned larks was certainly one of the higher species

17· ·I've seen in those lists.

18· · · · Q. And I don't mean in any way to minimize bird

19· ·fatalities.· I truly don't, but would you agree with me

20· ·that as far as horned larks are concerned, it's a pretty

21· ·widespread species?

22· · · · A. Yeah.· It's geography widely distributed, yes.

23· · · · Q. And it's a robust species?

24· · · · A. Meaning they're...

25· · · · Q. Meaning that there's -- that it's a species that
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·1· ·doesn't necessarily have threats to the overall survival

·2· ·of the species?

·3· · · · A. They're currently not listed.· Now, in general,

·4· ·the main -- I don't know the subspecies, but the

·5· ·subspecies we have in the Columbia Basin is not under

·6· ·any, that I'm aware of, listing concern.

·7· · · · · Now, there are horned larks in western Washington

·8· ·and Oregon that are state endangered.

·9· · · · Q. But around here --

10· · · · A. But here, we're dealing with the more abundant

11· ·common subspecies that is not of conservation risk.

12· · · · Q. And the --

13· · · · A. Currently.

14· · · · Q. And the population is pretty stable around here?

15· · · · A. I don't have information on that.

16· · · · Q. Okay.· Certainly, you'd agree with me that

17· ·siting decisions are part of the design for a project

18· ·like this?

19· · · · A. Yeah.

20· · · · Q. And -- and are you aware of the extent to which

21· ·this project is intentionally sited on agricultural

22· ·land?

23· · · · A. I -- yes -- I mean, can you repeat the question?

24· · · · Q. Yeah.· Well, let me take it back.

25· · · · · The siting decisions have an impact on -- or
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·1· ·siting decisions affect the extent to which the habitats

·2· ·are impacted, right?

·3· · · · A. Yes.

·4· · · · Q. And we've already talked about the impact of

·5· ·agricultural lands on local habitat.· Are you aware of

·6· ·the extent to which the Scout project, the project we

·7· ·are talking about, is intentionally sited on

·8· ·agricultural lands specifically for the purpose of

·9· ·minimizing habitat impacts?

10· · · · A. I don't know the exact numbers, but I am aware

11· ·that most of the project boundary is in agriculture.

12· · · · Q. Okay.· Let's talk about pronghorns for a minute.

13· ·And I just have to say, in 40 years of practicing law,

14· ·this is the first time I've ever heard the word

15· ·"ungulate" as part of my professional activities.

16· · · · · So in Washington state, pronghorns are not a

17· ·species of concern; am I right?

18· · · · A. That is difficult to answer.

19· · · · Q. Are they listed by the Washington PHS program?

20· · · · A. No.

21· · · · Q. Okay.· Do they have a federal classification?

22· · · · A. No.

23· · · · Q. Is there a state classification?

24· · · · A. They are classified as a game species with no

25· ·open season.
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·1· · · · Q. Okay.· But, again, we've talked about the fact

·2· ·that they're pretty commonly hunted elsewhere?

·3· · · · A. Yeah.· Yeah.

·4· · · · Q. And there have been attempts to reintroduce

·5· ·pronghorn, right?

·6· · · · A. Correct.

·7· · · · Q. And I think your testimony was that they've been

·8· ·partly successful but not completely successful?

·9· · · · A. Prior efforts, to my knowledge, were completely

10· ·unsuccessful.· There -- well, okay.· Wait.

11· · · · · Prior to -- so at some point, early efforts were,

12· ·to my knowledge, completely unsuccessful.· There have

13· ·been recent efforts, like by two tribes in Washington,

14· ·that have appeared to have been tentatively successful.

15· · · · Q. And the failure, that could be the result of the

16· ·severity of winters?

17· · · · A. It could be, yeah, a factor.

18· · · · Q. And disease could be a factor?

19· · · · A. Potentially, but I don't know that that -- I

20· ·don't know that that was the case in these.

21· · · · Q. Okay.

22· · · · A. But yeah.

23· · · · Q. Maybe?

24· · · · A. Could be.

25· · · · Q. And predation?
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·1· · · · A. Yes.

·2· · · · Q. Yes, that could be a factor as well?

·3· · · · A. Yes, that could be a factor.

·4· · · · Q. Okay.· We talked about burrowing owls and the

·5· ·bird survey data that was conducted.

·6· · · · A. Uh-huh.

·7· · · · Q. And Ms. Voelckers asked you about 13 random

·8· ·points in 10-minute durations.· Do you know for a fact

·9· ·that that's what the burrowing owl survey at the site

10· ·consisted of?

11· · · · A. No, I'm not familiar with that.

12· · · · Q. Okay.· And if I told you it was more points and

13· ·more duration, that would increase your faith in the --

14· ·in the result of the surveys?

15· · · · A. Unfortunately, not for burrowing owls.· Assuming

16· ·that they were doing diurnal bird point counts, which

17· ·are pretty much the standard, those have proven to be

18· ·really difficult to detect owls in general and burrowing

19· ·owls.

20· · · · Q. And you said that that's the standard approach?

21· · · · A. That's what I assume, when someone says a point

22· ·count, what we're talking about because those are the

23· ·common diurnal birds survey method.

24· · · · Q. Did DFW ever recommend species surveys --

25· ·species-specific surveys for burrowing owls?
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·1· · · · A. I'm not sure.

·2· · · · Q. Okay.· We're getting close.

·3· · · · A. I'm doing fine.· You're doing great.

·4· · · · Q. What did you do to prepare for the deposition

·5· ·today?

·6· · · · A. Showered.

·7· · · · Q. Okay.· I can't speak for everybody in the room,

·8· ·but that's a start.

·9· · · · A. There was a list of documents that were to be

10· ·prepared earlier that was part of the subpoena that were

11· ·prepared and sent, reviewed some of those documents and,

12· ·otherwise, just had a good breakfast and came with good

13· ·intentions.

14· · · · Q. Did you meet with anybody to talk about your

15· ·deposition?

16· · · · A. No.

17· · · · Q. Did you talk about your deposition with anybody

18· ·beforehand?

19· · · · A. There were people that I mentioned to that I had

20· ·a deposition.· That included family and staff members at

21· ·DFW.· Legal counsel was involved throughout, like, the

22· ·understanding of the deposition.

23· · · · Q. Okay.· I won't ask you any more about your

24· ·communications with them.

25· · · · · When did you first become involved in the
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·1· ·project?

·2· · · · A. There was a meeting in Pasco with the -- and,

·3· ·again, I'm not familiar with the date.· I think I said

·4· ·it was about five years ago, but it -- gosh.· It --

·5· ·that's my best guess.· And there were -- yeah, so five

·6· ·years ago maybe.

·7· · · · Q. And have you worked on it consistently since

·8· ·then?

·9· · · · A. As Mike Ritter's reached out, I've provided

10· ·input or feedback as available.· Consistently, I mean, I

11· ·would say there'd be at least year gaps in between

12· ·talking about the project with anyone.

13· · · · Q. Have you ever communicated -- you talked about

14· ·the communications with the consultants for the

15· ·applicant.

16· · · · A. Yes.

17· · · · Q. And you said you met with them possibly even a

18· ·couple of times?

19· · · · A. Yeah.· Yep.· I believe that West representatives

20· ·came to Pasco, and we met in one of those first

21· ·meetings.

22· · · · Q. And have you had other meetings with the

23· ·consultants from West?

24· · · · A. Yes, I believe they've been on some of the more

25· ·recent calls.
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·1· · · · Q. And other than this document that was introduced

·2· ·as Exhibit 4, which was this email string, have you had

·3· ·any written communications with representatives of the

·4· ·applicant?

·5· · · · A. I don't -- there may -- well, I don't think so,

·6· ·but there could have been in the past, especially

·7· ·recently.· I did a search for any of the applicants and

·8· ·I -- generally, that all goes through Mike Ritter.

·9· · · · Q. Okay.· And how often have you spoken with

10· ·Mr. Ritter on issues specific to the project?

11· · · · A. Over the years, it's kind of ebbed and flowed.

12· ·You know, there was -- it kind of comes in and, you

13· ·know, there might be one or two meetings here, and then

14· ·we might not meet for a year about it.

15· · · · · I would say, you know, as comments become due,

16· ·we've probably had more frequent meetings, but a couple

17· ·times a year is probably about accurate.

18· · · · Q. Have you spoken with him about the striped

19· ·whipsnake with regards to the project?

20· · · · A. Not to my recollection.

21· · · · Q. And what about the burrowing owl?

22· · · · A. It's possible that I could have mentioned them

23· ·as a species of concern in the area.

24· · · · Q. What would you have said to him?

25· · · · A. You know --
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·1· · · · · ·MR. HEAD:· I'm just going to object to the

·2· ·extent it calls for him to speculate.

·3· · · · Q. (By Ms. Perlmutter)· You can answer the

·4· ·question.

·5· · · · A. So if someone -- if anyone were to ask me about

·6· ·burrowing owls in this area, my response would be that

·7· ·they're probably present.· We don't know a lot about

·8· ·them in the area.· They're probably not, you know, super

·9· ·abundant but that they're likely to occur.· And that's

10· ·probably what I would have told Mike, if he asked me.

11· · · · Q. Have you spoken with Mr. Ritter about the

12· ·prairie falcon?

13· · · · A. I believe, yes, that was probably a species I

14· ·mentioned in -- at one point with Mike.

15· · · · Q. And, again, let's do it this way.· If somebody

16· ·were to ask you about the impact on the prairie falcon,

17· ·what do you think you would have told him?

18· · · · A. That there are certain areas, especially some of

19· ·the cliffs towards the west side of the project siting,

20· ·that are known prairie falcon nest sites.· And that the

21· ·species also uses it for foraging in some of the more

22· ·open areas, but I don't know of any -- I personally

23· ·offhand don't know of any nest sites within the project

24· ·boundary for -- well, I probably would check the

25· ·database before answering that.· But yeah.
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·1· · · · Q. And you've talked sort of obliquely about a

·2· ·decline in the ferruginous hawk population.· Do you know

·3· ·when that decline started?

·4· · · · A. I don't offhand.· Jim Watson would have a lot

·5· ·more information, including historical information, to

·6· ·go off on that.· Yeah.

·7· · · · Q. Okay.· Do you know what specifically has caused

·8· ·the decline in ferruginous hawk populations in the area?

·9· · · · A. Right.· My, you know, again, it's going to be a

10· ·multi -- a few different factors coming together.

11· ·Our -- my understanding is that loss of foraging habitat

12· ·or prey base is -- is one of the major contributing

13· ·factors as well as disturbance in habitat loss around,

14· ·you know, nesting areas and disturbance around nesting

15· ·areas.

16· · · · Q. As part of your responsibilities, have you

17· ·identified the ferruginous hawk nests that are closest

18· ·to the project?

19· · · · A. I'm familiar with the locations that are both

20· ·within the project boundary and in the vicinity.

21· · · · Q. And when you define vicinity -- when you talk

22· ·about vicinity, give me a rough idea of how you define

23· ·that.

24· · · · A. The eastern Benton County or -- and the Horse

25· ·Heaven Hills area of Benton County.
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·1· · · · Q. And how many ferruginous hawk nests are there in

·2· ·that area?

·3· · · · A. Now, nest is -- is kind of a tricky word for

·4· ·this because there are many nests built by ferruginous

·5· ·hawks.· Some of them remain intact on the landscape and

·6· ·would be considered a nest, even though it may not be

·7· ·occupied that year.

·8· · · · · In the Horse Heaven Hills, we, you know, we

·9· ·typically identify them as -- as historic territories or

10· ·as territories.

11· · · · Q. Understood.

12· · · · A. So...

13· · · · Q. So how many -- can you say how many occupied

14· ·nests there are in that area?

15· · · · A. In 20 -- well, since we're at July, there's

16· ·probably 0 occupied nests right now.· Most of the young

17· ·would have fledged.

18· · · · · But, you know, if you were to put a time,

19· ·probably you're looking at, you know, a time period --

20· ·you know, in the past -- our last year of doing surveys

21· ·was 2021.· So I don't have really much data since then.

22· · · · Q. Does DFW track anthropogenic -- anthropogenic

23· ·impacts on ferruginous hawks?

24· · · · A. I know we've been involved in studies in the

25· ·past, and I believe we are doing some new work
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·1· ·currently.

·2· · · · · Jim Watson has identified, through doing some

·3· ·satellite telemetry work, some impacts and potential

·4· ·impacts, but I'm less integrated in some of that

·5· ·research so...

·6· · · · · So in short, I think we have, but we are not

·7· ·doing -- to say we're tracking impacts, yeah, I'm not

·8· ·sure.

·9· · · · Q. Do you know how many -- let's just talk about

10· ·the last 20 years, say -- do you know how many

11· ·ferruginous hawks have been killed with -- by collisions

12· ·with vehicles?

13· · · · A. I don't know.

14· · · · Q. You would expect it might happen?

15· · · · A. I expect it could have happened, yeah.

16· · · · Q. And what about collisions with buildings?

17· · · · A. Possible but -- yeah -- I mean, of course, it's

18· ·possible.· I would anticipate it.· I don't anticipate it

19· ·to be very high, but it's possible.

20· · · · Q. But you don't know what the number is?

21· · · · A. I don't know.

22· · · · Q. Same question about electrocution and power

23· ·lines.

24· · · · A. I anticipate that it's a potential cause of

25· ·mortality, but I don't have data on the numbers.
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·1· · · · Q. Same question about poisoning?

·2· · · · A. Potentially, yeah.· You know, it's a potential

·3· ·risk, especially with persecution of ground squirrels.

·4· ·I think that's not as common anymore, but I'm sure it's

·5· ·still an avenue for mortality.

·6· · · · Q. In other words, farmers poison the squirrels and

·7· ·the ferruginous hawks eat the poisonous squirrels?

·8· · · · A. I don't know that farmers -- I know that

·9· ·there's -- there's folks who, at least -- in -- that

10· ·could be a potential -- could be a potential cause.  I

11· ·don't know that farmers specifically but landowners.

12· · · · Q. For the record --

13· · · · A. Irrigation districts, other folks have issue

14· ·with ground squirrels at certain population thresholds.

15· · · · Q. For the record, I can say my father probably

16· ·never has poisoned a squirrel, but given the chance, he

17· ·would do it in a nanosecond.

18· · · · · Is reduced nest occupancy -- and we're talking

19· ·about ferruginous hawks -- is that attributable to human

20· ·impacts?

21· · · · A. Reduced nest occupancy could be -- I mean,

22· ·that's presumably related to a decline in breeding

23· ·adults.· If that's attributable to -- yeah.· I mean, I

24· ·would say -- yeah, in general, I think the decline of

25· ·ferruginous hawks has had to do with a lot of
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·1· ·anthropogenic, you know, impacts.

·2· · · · Q. And those are some the things that we just

·3· ·talked about?

·4· · · · A. Some of the ones you talked about, and I'm sure

·5· ·there's more that we haven't covered.

·6· · · · Q. But there are other factors that can also affect

·7· ·the population, correct?

·8· · · · A. Yeah.

·9· · · · Q. Drought, for example?

10· · · · A. Yep.

11· · · · Q. Disease?

12· · · · A. Yes.

13· · · · Q. Predation?

14· · · · A. Uh-huh.

15· · · · Q. Again, agriculture.

16· · · · A. Which is anthropogenic.· And some of these are

17· ·related to anthropogenic, you know, issues as well,

18· ·predation, particularly, bringing in ravens and

19· ·predators.· You know, ravens are more tied with

20· ·anthropogenic structures, right?· So some of it, even

21· ·though you may think of predation as natural, is

22· ·actually, maybe, a human-caused problem.

23· · · · Q. That makes sense.

24· · · · · ·Climate change?

25· · · · A. Yeah, eventually.· Fire related to climate
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·1· ·change.

·2· · · · Q. And am I correct that there's been residential

·3· ·development in the Horse Heaven Hills area?

·4· · · · A. Yes.

·5· · · · Q. Are you familiar with the County Heights

·6· ·development in the Badger Canyon territory?

·7· · · · A. I'm not familiar with the specific Badger -- or

·8· ·the County Heights, but I do know that I'm familiar with

·9· ·the Badger area, and I know there are houses being built

10· ·there.

11· · · · Q. Okay.· And what about the Claude Felter West and

12· ·Claude Felter territories?

13· · · · A. Yeah.· I'm, again, familiar with that general

14· ·vicinity, yeah.· And there's been a lot of development

15· ·in a lot of the Tri-Cities that is encroaching in that

16· ·area.

17· · · · Q. When you said development, we're talking about

18· ·residential development?

19· · · · A. Residential.· Yeah.

20· · · · Q. Okay.· What about Sheep Canyon territory?

21· · · · A. That one, I mean, Sheep Canyon, I'm trying to

22· ·remember which one that is.· I think it's in that

23· ·Badger -- south of the Badger -- Badger Road area, but

24· ·presumably in that same south -- south Tri-Cities, south

25· ·Richland, south Kennewick kind of area.· But we are
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·1· ·seeing a lot of development in those areas.

·2· · · · Q. And would you expect that that development would

·3· ·cause impacts to the ferruginous hawk population?

·4· · · · A. Potentially.· Yeah.

·5· · · · Q. And those impacts might include nest

·6· ·abandonments?

·7· · · · A. Most of the nests in that area are on, you know,

·8· ·fairly steep slopes.· I don't know, you know, depending

·9· ·on where -- what activities are happening there,

10· ·obviously, more dogs, more cats, things like that on the

11· ·landscape can impact, you know, their -- their

12· ·reproductive success, their occupancy.

13· · · · · A lot of that may have a greater impact on some

14· ·of the foraging habitat.· It's hard to say how sensitive

15· ·they would be at an actual nest site to abandon due

16· ·to -- due to buildings in the vicinity.· But I can

17· ·perceive that human-associated increases in the area

18· ·could lead to abandonment.

19· · · · Q. I would like to talk for a minute about

20· ·artificial nesting platforms, ANPs.· Are those a good

21· ·thing?

22· · · · A. Oh.· There's probably -- I believe -- my

23· ·response to -- in short, there's situations where they

24· ·may be beneficial, and there's situations where they may

25· ·be detrimental, and there's situations where they may
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·1· ·not make any difference.· And sussing them out -- that

·2· ·out is the challenge.

·3· · · · Q. What are the factors that go into whether

·4· ·they're beneficial or detrimental?

·5· · · · A. So one of the detrimental aspects is going to be

·6· ·the -- you know, ferruginous hawks also have nest

·7· ·competition and predators, like ravens.

·8· · · · · And so artificial structures can increase species

·9· ·like, you know, red tail hawks are -- sometimes use

10· ·these platforms too.· So they, you know, compete for

11· ·nesting sites with ferruginous hawks.· So you may

12· ·inadvertently increase nest predators in the area, not

13· ·that there's anything intrinsically wrong with red

14· ·tails.

15· · · · · But ravens, on the other hand, are a known nest,

16· ·you know, nest predators.· They're also nest

17· ·competitors.· They're really keen on artificial

18· ·structures.· So you may inadvertently increase the raven

19· ·population through -- through platforms designed for

20· ·hawks.

21· · · · · Beneficial, I think -- was that the other part?

22· · · · Q. Yeah.

23· · · · A. Where they may be beneficial is where you're

24· ·going to have otherwise suitable foraging habitat free

25· ·from, you know -- you know, so you have a prey base,
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·1· ·suitable foraging habitat, and all that you're missing

·2· ·on that landscape is a structure for nesting.

·3· · · · · Now, with a structure for -- you know, I don't

·4· ·know a lot.· You know, we've put some platforms out in

·5· ·the past, but I don't know that we've studied the nest

·6· ·success, juvenile nest success.· Because even though

·7· ·these platforms may be -- they may nest on a platform,

·8· ·when these young fledge, what happens to them, you know.

·9· ·Are they just sitting out in the open and getting hit by

10· ·coyotes.

11· · · · · So there's a lot of questions about those

12· ·platforms that are going to differ from a steep cliff

13· ·nest site or these rim rock sites where, if you try to

14· ·get to some of these nests, you almost need to repel

15· ·down to them.· So, you know, there's multiple concerns

16· ·and things that happen with nest platforms.

17· · · · Q. And historically, DFW has actually installed

18· ·some artificial nesting platforms?

19· · · · A. Yes.

20· · · · Q. And it's my understanding that there were two

21· ·ANPs installed within the project lease boundary.· Are

22· ·you familiar with those?

23· · · · A. Yes.· Well, there's -- there's been few in the

24· ·past.· A few years ago, we did install a handful.

25· · · · Q. Do you know whether the applicant was notified
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·1· ·that those were going in?

·2· · · · A. I don't know that they were.· I don't think they

·3· ·were at the time.

·4· · · · Q. And why not?

·5· · · · A. Because I don't usually have conversations with

·6· ·the applicant.

·7· · · · Q. Does DFW monitor the ANPs?

·8· · · · A. We -- we try to.· We are trying to look and see

·9· ·if they've had any success.· I can't remember this year

10· ·if I did get out to all of them or not.· But there's --

11· ·in the past, we've tried to get to most of them since

12· ·they have been installed.

13· · · · Q. What happens to the monitoring data?

14· · · · A. If we were to detect a ferruginous hawk

15· ·occupancy, that would go into our -- basically get

16· ·submitted into our wisdom database and creates a new

17· ·ferruginous hawk nest territory and information that

18· ·would all, eventually, feed the PHS.

19· · · · · At the sites I've been monitoring, we haven't

20· ·seen any ferruginous hawk occupancy.· And so we haven't

21· ·been collecting those -- that data in -- in anywhere

22· ·that's more than -- yeah.· I guess that data hasn't been

23· ·compiled somewhere.

24· · · · Q. What other conservation measures does DFW take

25· ·for ferruginous hawks, other than ANPs and habitat
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·1· ·enforcement programs?

·2· · · · A. Yeah.· So -- sorry.· Habitat --

·3· · · · Q. Enhancement programs.

·4· · · · A. Yeah.· So right now, we're trying to -- we're

·5· ·working on looking at some of those methodologies now.

·6· ·I've got a -- you know, so in our area, I'm not aware of

·7· ·any measures that we've been taking in addition to those

·8· ·currently.

·9· · · · · ·But I know that we're -- since the species has

10· ·gotten -- well, the species has continued to decline.

11· ·There's certainly a need for that.· I don't know that

12· ·we've figured out the next steps.

13· · · · Q. Okay.· Have you reviewed the Yakama Nation

14· ·pronghorn telemetry data?

15· · · · A. Not -- I haven't had access to that in entirety.

16· · · · Q. Okay.

17· · · · A. I have seen some presentations by tribe

18· ·biologists and have some data that was sent from off

19· ·reservation animals, but I don't know its completeness

20· ·or...

21· · · · Q. Okay.· Do unfenced wind facilities obstruct

22· ·pronghorn movement?

23· · · · A. Currently, I'm not aware, but I would be curious

24· ·to look at some of the recent research on, you know, if

25· ·there's avoidance, you know, yeah.· Where we're seeing
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·1· ·these animals -- yeah, I guess I don't know.

·2· · · · Q. Okay.· And certainly, allowing unrestricted

·3· ·movement would be beneficial to the species, you'd agree

·4· ·with me on that?

·5· · · · A. Yes.· Yeah.

·6· · · · Q. And would you also agree that fencing individual

·7· ·solar arrays -- so fencing each individual array would

·8· ·be beneficial to the species?

·9· · · · A. Do you mean that fencing -- so as opposed to

10· ·fencing the entire solar project?

11· · · · Q. Correct.

12· · · · A. Yeah.· Where you can break up the fencing and

13· ·the slits allow for some kind of passage in between

14· ·could be beneficial, depending on how big those gaps

15· ·are.

16· · · · Q. Am I right that heavy vehicle use on interstates

17· ·is an issue for pronghorns?

18· · · · A. Yes.

19· · · · Q. And have you looked the telemetry data for

20· ·pronghorns near the interstate?

21· · · · A. So we -- well, I haven't -- so no, I haven't.

22· ·I'm not sure -- well, yeah.· No, I have not.

23· · · · Q. Okay.· And it's the same for you haven't looked

24· ·at the telemetry data near residential areas?

25· · · · A. No, I have not.
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·1· · · · Q. Correct, you have not?

·2· · · · A. Correct.· I have not.

·3· · · · Q. Okay.· Are you able at this point to determine,

·4· ·based on the telemetry data, the level of pronghorn use

·5· ·in the areas of each solar array compared to the

·6· ·landscape generally?

·7· · · · A. So again, I really haven't had access to the

·8· ·telemetry data.

·9· · · · Q. Am I right that pronghorns compete for forage

10· ·with other species?

11· · · · A. It's -- in this land -- in general, probably.

12· ·In this -- probably to some level.

13· · · · Q. Are you familiar or do you have an understanding

14· ·of the extent to which pronghorn compete for forage with

15· ·other species on Yakama Nation land?

16· · · · A. That I'm, yeah, I'm not very familiar with.

17· · · · Q. Well, let me ask:· Is it possible that if

18· ·pronghorn find greater competition for forage with

19· ·another species, they would simply -- they would be

20· ·able -- they might be able to move to another area?

21· · · · A. Yes.

22· · · · · ·MS. PERLMUTTER:· Okay.· If we can just take a

23· ·break.

24· · · · · ·I have no further questions.

25· · · · · ·MS. VOELCKERS:· While I'm sorry that did go a

http://www.litigationservices.com


Page 144
·1· ·little bit longer than expected, I do have some

·2· ·questions to clear up some, I think, muddy waters.· But

·3· ·if you need a break --

·4· · · · · ·THE WITNESS:· I'm okay, if everyone else is.

·5· · · · · ·MS. VOELCKERS:· Randy?

·6· · · · · ·MR. HEAD:· Do you have an idea of how long it

·7· ·might take?· I mean --

·8· · · · · ·MS. VOELCKERS:· I have eight questions --

·9· · · · · ·MR. HEAD:· Pardon me?

10· · · · · ·MS. VOELCKERS:· Eight question.

11· · · · · ·MR. HEAD:· Let's do it.

12· · · · · ·MS. VOELCKERS:· Okay.· I know this is not ideal.

13· ·You've been sitting here a really long time.

14

15· · · · · · · · · · · FURTHER EXAMINATION

16· ·BY MS. VOELCKERS:

17· · · · Q. With all respect, is it fair to say that you are

18· ·not WDFW's main ferruginous hawk expert?

19· · · · A. Yes.

20· · · · Q. That's Jim Watson, correct?

21· · · · A. Correct.

22· · · · Q. So if one of your answers today contradicts an

23· ·answer from Mr. Watson, how should we weigh that

24· ·conflict?

25· · · · A. I would defer to Jim Watson.
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·1· · · · Q. On anything that you have been asked about

·2· ·today?· Regarding ferruginous hawk.

·3· · · · A. With respect --

·4· · · · Q. Sorry.· Would you defer to him on everything

·5· ·you've been asked today about ferruginous hawks?

·6· · · · A. Yes.

·7· · · · Q. When you were using the word "diurnal survey"

·8· ·today, what did you mean by diurnal survey.

·9· · · · A. A survey in the daytime, specifically targeting

10· ·birds that are active in the daytime.

11· · · · Q. And so to be clear, that's not the preferred

12· ·method for detecting burrowing owls, correct?

13· · · · A. Correct.

14· · · · Q. When did you last review the design for the

15· ·project's micrositing corridors?

16· · · · A. I'm not familiar with the micrositing corridors.

17· · · · Q. Okay.· Let's -- so how are -- so when I say

18· ·"micrositing corridors," I'm just referring to the

19· ·general areas where turbines might be placed within the

20· ·project.

21· · · · A. Okay.

22· · · · Q. Do you understand that to be what I mean now?

23· · · · A. Sure.

24· · · · Q. Okay.· So when I say "micrositing corridors,"

25· ·have you reviewed the general areas where those
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·1· ·micrositing corridors are within the project footprint?

·2· · · · A. I've seen the, like, a PDF map of it.· But

·3· ·haven't specifically, you know, dove into, you know,

·4· ·other than the -- other than the proximity to

·5· ·ferruginous hawk nests, haven't looked in detail of the

·6· ·micrositings.

·7· · · · Q. You haven't looked at the exact detail, but when

·8· ·we were talking about project design today or the

·9· ·current project design, were you referring to that PDF

10· ·that we reviewed of the project, including those

11· ·corridors that were identified?

12· · · · A. Yes.

13· · · · Q. Okay.· Was that PDF part of the application or

14· ·where was that PDF located?

15· · · · A. I -- there's been -- yeah, it was in documents

16· ·provided from the -- from the project.· I don't know.  I

17· ·haven't -- I don't know what's in the application versus

18· ·what's been submitted as, like, maybe the draft EIS or

19· ·other PDFs sent me that were probably shared with Mike

20· ·Ritter.

21· · · · Q. But it's safe to say that it was shared by the

22· ·applicant within the last six months -- sorry -- within

23· ·the last eight months?

24· · · · A. Yeah.· Probably, yes, I believe so.

25· · · · Q. And to be clear, you are not advocating that
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·1· ·EFSEC require project applicants to restore all historic

·2· ·species within a project area; is that correct?

·3· · · · A. Correct.

·4· · · · Q. But where species are the subject of

·5· ·reintroduction or recovery efforts, if EFSEC is tasked

·6· ·with approving environmental projects, EFSEC should

·7· ·consider the historic presence of those species; is that

·8· ·a fair statement?

·9· · · · A. Yes.

10· · · · Q. You were asked today by myself and

11· ·Ms. Perlmutter about prior conversations that you had

12· ·with Mr. Ritter as well as the applicant and the

13· ·consultants.· Is it fair to say that your answers today

14· ·regarding prior discussions do not represent an exact

15· ·recollection regarding the specific statements?

16· · · · A. Yeah.· In fact, I hope that was somewhat clear.

17· ·I don't have much recollection of those early

18· ·conversations.

19· · · · Q. So you weren't speaking today about exact

20· ·statements that you recall, as you sit here today?

21· · · · A. Correct.

22· · · · Q. And you were asked questions about the

23· ·applicant's intentions in designing the project.· Are

24· ·you privy to the applicant's motives or intentions?

25· · · · A. No.
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·1· · · · · ·MS. VOELCKERS:· Okay.· I don't have any further

·2· ·questions today.

·3· · · · · ·MR. HEAD:· No questions from me.

·4· · · · · If there's nothing further, we'll reserve

·5· ·signature.

·6· · · · · ·MS. FOSTER:· I do apologize, Mr. Fidorra.  I

·7· ·think I do have three questions for you.

·8· · · · · ·THE WITNESS:· Okay.

·9

10· · · · · · · · · · · · · EXAMINATION

11· ·BY MS. FOSTER:

12· · · · Q. A quick introduction.· My name is Aziza Foster.

13· ·I'm an attorney.· I represent Benton County.· All of the

14· ·rules that have applied earlier still apply today.

15· · · · · Like I say, I should have three quick questions

16· ·for you specifically regarding Ms. Perlmutter's

17· ·questioning regarding agriculture in Benton County.

18· · · · · Are you familiar with Benton County's

19· ·comprehensive plan in land use designations?

20· · · · A. No.

21· · · · Q. So if I represented to you that the Horse Heaven

22· ·Wind Farm Project is located within the Growth

23· ·Management Agricultural District, would you have any

24· ·reason to dispute that?

25· · · · A. I would not.
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·1· · · · Q. Okay.· And then if I represented to you that

·2· ·none of the developments that Ms. Perlmutter asked you

·3· ·about are located within the Growth Management

·4· ·Agricultural District, would you have any reason to

·5· ·dispute that?

·6· · · · A. I would not.

·7· · · · · ·MS. FOSTER:· Okay.· That's all I have for you.

·8· ·Thank you.

·9· · · · · ·MS. VOELCKERS:· I believe we can go off the

10· ·record, then.

11· · · · · ·THE REPORTER:· Ms. Perlmutter, did you want to

12· ·order a copy of the transcript?

13· · · · · ·MS. PERLMUTTER:· Yes, I do.· Thank you.

14· · · · · · · · ·(DEPOSITION CONCLUDED AT 1:19 P.M.)

15· · · · · · · · ·(SIGNATURE RESERVED.)
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·1· ·CHANGES IN FORM AND SUBSTANCE REQUESTED BE MADE
· · ·IN THE FOREGOING ORAL EXAMINATION TRANSCRIPT:
·2
· · ·(NOTE:· If no changes desired, please sign and date
·3· ·where indicated below.)

·4
· · ·PAGE· · ·LINE· · · · · CORRECTION AND REASON
·5

·6

·7

·8

·9

10

11

12

13

14

15

16

17
· · ·I, JASON FIDORRA, hereby declare under penalty of
18· ·perjury that I have read the foregoing deposition and
· · ·that the testimony contained therein is a true and
19· ·correct transcript of my testimony, noting the
· · ·corrections above.
20

21· · · · · · · · ·JASON FIDORRA

22· · · · · · · · ·Date

23
· · ·See:· Wash. Reports 34A, Rule 30(e)
24· · · · ·USCA 28, Rule 30(e)
· · · PLEASE RETURN TO:· Central Court Reporting,
25· · 32 North 3rd Street, Suite 218, Yakima, WA 98901· ·DW
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·1· · · · · · · · · · ·C E R T I F I C A T E

·2· ·STATE OF WASHINGTON )
· · · · · · · · · · · · ·)
·3· ·COUNTY OF YAKIMA· · )

·4

·5· · · · This is to certify that I, Dani White, Certified

·6· ·Court Reporter in and for the State of Washington,

·7· ·residing at Yakima, reported the within and foregoing

·8· ·deposition; said deposition being taken before me on the

·9· ·date herein set forth; that pursuant to RCW 5.28.010 the

10· ·witness was first by me duly sworn; that said

11· ·examination was taken by me in shorthand and thereafter

12· ·under my supervision transcribed; and that same is a

13· ·full, true, and correct record of the testimony of said

14· ·witness, including all questions, answers, and

15· ·objections, if any, of counsel.

16· · · · I further certify that I am not a relative or

17· ·employee or attorney or counsel of any of the parties,

18· ·nor am I financially interested in the outcome of the

19· ·cause.

20· · · · This transcript and billing has been prepared/

21· ·submitted for final preparation and delivery in

22· ·accordance with all Washington State laws, court rules,

23· ·and regulations.

24· · · · Rules regulating formatting and equal terms

25· ·requirements have been adhered to.· Alterations,
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·1· ·changes, fees, or charges that violate any of these

·2· ·provisions are not authorized by me and are not at my

·3· ·direction or with my knowledge.

·4· · · · IN WITNESS WHEREOF I have set my hand this 24th

·5· ·day of July, 2023.

·6

·7

·8· · · · · · · · · · ·DANI WHITE
· · · · · · · · · · · ·CCR NO. 3352
·9
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·1· · · HEALTH INFORMATION PRIVACY & SECURITY: CAUTIONARY NOTICE

·2· Litigation Services is committed to compliance with applicable federal

·3· and state laws and regulations (“Privacy Laws”) governing the

·4· protection andsecurity of patient health information.Notice is

·5· herebygiven to all parties that transcripts of depositions and legal

·6· proceedings, and transcript exhibits, may contain patient health

·7· information that is protected from unauthorized access, use and

·8· disclosure by Privacy Laws. Litigation Services requires that access,

·9· maintenance, use, and disclosure (including but not limited to

10· electronic database maintenance and access, storage, distribution/

11· dissemination and communication) of transcripts/exhibits containing

12· patient information be performed in compliance with Privacy Laws.

13· No transcript or exhibit containing protected patient health

14· information may be further disclosed except as permitted by Privacy

15· Laws. Litigation Services expects that all parties, parties’

16· attorneys, and their HIPAA Business Associates and Subcontractors will

17· make every reasonable effort to protect and secure patient health

18· information, and to comply with applicable Privacy Law mandates,

19· including but not limited to restrictions on access, storage, use, and

20· disclosure (sharing) of transcripts and transcript exhibits, and

21· applying “minimum necessary” standards where appropriate. It is

22 recommended that your office review its policies regarding sharing of

23 transcripts and exhibits - including access, storage, use, and

24· disclosure - for compliance with Privacy Laws.

25· · · · © All Rights Reserved. Litigation Services (rev. 6/1/2019)
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