BEFORE THE STATE OF WASHINGTON
ENERGY FACILITY SITE EVALUATION COUNCIL

In the Matter of
Application No. 2004-01 PREHEARING ORDER NO. 4
COUNCIL ORDER NO. 808

WIND RIDGE PREHEARING ORDER AMENDING
POWER PARTNERS, L.L.C. HEARING GUIDELINES
AND

WILD HORSE WIND POWER PROJECT NOTICING STATUS CONFERENCE:
FEBRUARY 22, 2005, 3:00 PM

Background and Procedural Matters:

On March 9, 2004, Wind Ridge Power Partners, L.L.C., awholly owned subsidiary of Zilkha
Renewable Energy (Applicant), submitted Application No. 2004-01 to the Energy Facility Ste Evauation
Council (EFSEC or Council) to construct and operate the Wild Horse Wind Power Project (Project), an
approximately 312-megawait wind turbine eectrica generation facility conssting of up to 158 wind
generation turbines. The proposed Project would be located adong the ridge tops of Whiskey Dick
Mountain, two miles north of Vantage Highway, and 11 mileseast of the city of Kittitas. In August 2004,
EFSEC issued a Draft Environmental Impact Statement (DEIS) and held apublic comment hearing onthe
DEISin Ellensburg, WA.

On February 1, 2005, pursuant to RCW Chapter 80.50 and WA C Chapter 463-30, the Council
issued a Notice of Intent to Hold Prehearing Conference to, among other things, amend the Council’s
Hearing Guiddines in this métter to include electronic service, and to discuss the status of the Applicant’s
effortsto resolveloca land useinconsstencies. On February 8, 2005, at 1:35 p.m., the Council convened
aprehearing conferencein Olympia, WA, with the following Councilmemberspresent: Council Chair James
Luce, Tony Ifie (Department of Natural Resources), Hedia Adelsman (Department of Ecology), Chris
Smith Towne (Department of Fish & Wildlife), Richard Fryhling (Department of Community, Trade, and
Economic Development), and Tim Sweeney (Utilities and Trangportation Commission). Councilmember
Petti Johnson (Kittitas County) appeared and participated by telephone conference call.

Assstant Attorney Generd Ann Essko was present at this prehearing conference asthe Council’s
legd advisor. Adam E. Torem, Adminigraive Law Judge of the Office of Adminidrative Hearings,
presided over the prehearing conference. EFSEC g&ff, Allen Fiksdd, Irina Makarow, Mike Mills, and
Mariah Laamb were also present.
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Participantsin Prehearing Conferences:
The following parties, as determined by WAC 463-30- 060, participated in the conference:
Representing the Applicant: Darrel Peeples, Attorney a Law
Tim McMahan, Attorney at Law
Chris Taylor, Wind Ridge Power Partners L.L.C. (by phone)
Scott Williams, Puget Sound Energy
Counsd for the Environment: John Lane, Assgtant Attorney Generd

The following Sate agency, a party of right as determined by WAC 463-30-050, participated in the
conference:

Dept of Community, Trade and Tony Usbelli, Assstant Director, Energy Policy Divison
Economic Development (CTED) Mark Anderson, Senior Energy Policy Specidist, Energy
Policy Divison

In addition, the following petitioners for intervention participated in the conference:

Kittitas County: James Hurson, Chigf Civil Deputy Prosecuting Attorney
(by phone)
Darryl Piercy, Planning Department Director (by phone)
Economic Deve opment Group
of Kittitas County: Debbie Strand, Executive Director

Friends of Wildlife& Wind Power: David A. Bricklin, Attorney a Law, Sedatle, Washington
(by phone)

F. Steven Lathrop: Jeff Slothower, Attorney at Law, Ellensburg, Washington
(by phone)

Thefollowing members of the publicidentified themsd ves asparticipating in the prehearing conference: Troy
Gagliano, representing Renewable Northwest Project (by phone), and Ed Garrett, representing Residents
Opposed to Kittitas Turbines (by phone).*

Summary of Prehearing Conference

1 Because the Prehearing Conference was held during the Council’ s February 8, 2005, Monthly Meeting, other
members of the public were present but did not directly participate in the prehearing conference.
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1. Prehearing Conference Agenda and Appointment of Chair Luce.

Judge Torem reviewed the Prehearing Conference Agenda, and informed the parties that Governor
Gregoire had re-gppointed James Luce as Chair to the Council. Copies of the January 31, 2005,
gppointment letter are available upon request made to EFSEC taff.

2. Guiddinesfor Electronic Service

The Council reviewed the proposed amendment to Section 10, Method of filing and service, of theHearing
Guiddines adopted in this matter, as set out in draft Council Order 808, Prehearing Order No. 4. Hearing
no changesfrom the partiesto theproposed amendment, the Council approved the amendment of Hearing
Guidelines, Section 10, by addition of a new subsection (f) Permissibility of electronic service, as set out
below.

(f) Permissibility of dectronic service. Inaddition to theStuationsindividudly alowed in subsection
(d) above, dectronic service is permitted for filings identified in the following table:

Filing Deadline Electronic service
(5:00 p.m. of date shown) permitted?

Applicant’s and All Other Parties’ Rebuttals | Tuesday, February 8, 2005 No

Motion to Strike Prefiled Testimony Tuesday, February 15, 2005 | Yes

Responses to Motions to Strike Friday, February 18, 2005 Yes

EFSEC Ruling on Mations to Strike By Friday, February 25, 2005 | Yes

Pre-Hearing Opening Statements and Briefs | Wednesday, March 2, 2005 Yes

Cross Examination Exhibits Monday, March 28, 2005 No

Cross Examination Exhibits presented at Day prior to being used No

hearing

Witness Schedule Monday, February 28, 2005 Yes

(Coordinated by Applicant)

EFSEC Rulings on Discovery Yes

This e-service schedule may berevised by the Council to handle procedura or substantive motions
that are not foreseen above and arefiled prior to the Adjudicative Hearings scheduled for March 7
through March 11, 2005.

Electronic service requires.

For service by the Parties.

i.  Theentirefiling must be avallable in eectronic format. Oversze documents should not
exceed 11x17 paper format so that they can be printed on reasonably available
equipment.

ii.  Thefilingmust be e-mailed (or faxed a receiving party’s prior request) to al persons
indicated on the service list by the deadline set out above.

Council Order No. 808, Prehearing Order No. 4:
Prehearing Order Amending Hearing Guidelines and Noticing Status Conference Page 3 of 6



lii.  Oneorigind shdl be mailed to EFSEC the same day of thefiling; parties need not
provide the 15 copies set out in subsection (a) above.

Iv. ~ Onehard copy shdl be mailed to each party onthe service ligt the same day;

v. EFSEC g&ff will make dl attemptsto have the information posted on the EFSEC
website the day of receipt, or at latest by noon the next day if needed to accommodate
the volume of filings recaived.

vi. If EFSEC gaff are aware of technicd difficulties that prevent receipt of e-mall by
EFSEC, partieswill be notified as early as possible, and will be given dternate
indructions for service by e-mail or facamile

vii.  Partiesthat are aware of technicd difficulties with their eemail should provide dternate
ingtructions for service to other parties.

For service by EFSEC:
i. EFSEC dhdl sarvefilingsby e-mail or fax (as abackup to e-mail) to al partiesindicated
onthe serviceligt by the applicable deadlinesindicated above.
ii.  Onehard copy shdl be mailed to each party on the service lig the same day.

li.  Thefiling will be placed on EFSEC’ s website the same day.

iv.  If aparty ishaving emall problemsit isther reponghility to inform EFSEC staff, and
to supply an aternate e-mail or facamile number for service. If EFSEC dtaff recelves e-
mail notification that a document is not being ddivered, staff will make asngle atempt
to contact the party to let them know of the problem.

Irina Makarow of EFSEC gaff noted that if the Applicant achieved Land-Use cons stency, the hearing
schedule for March 7 through March 11 would need to be amended to include a resumed Land-Use
Hearing for the Council to consder additiond filings and evidence on this issue
Mr. Peeplesrequested that the Land- Use Hearing bethefirgt item on the council’ sschedulefor thefirst day
of hearings on March 7, 2005.

3. Applicant’s Status Report on Resolution of Land-Use Incons stency

Darrel Peeples and Tim McMahan reported on behdf of the Applicant thet they believe that Land —-Use
congstency will be achieved, and that they will be able to report with certainty by February 22, 2005.
Kittitas County held ajoint hearing of the Planning Commission and the Board of County Commissonerson
January 25 and 26, 2005, and continued the hearings on several occasionsthereafter. On February 7" the
Planning Commission approved afina recommendation to the Board of Commissionersthat the Wild Horse
Project was consstent with loca land use ordinances and the County’s comprehengive plan. Some
concerns were expressed, but the Applicant will continue working with the County to resolve them.
Hearings before the Board of Commissoners are planned for February 16 and 17.

James Hurson, reported that the Applicant and County will continue to work together to narrow and/or
resolve the issues raised by the Planning Commission. Furthermore, a decision had not been made asto
whether additiond public comment would be taken by the Board of County Commissioners. He expects
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that by February 22 the County would likely have a firm idea of the direction of the Commissoners
decison, but might not have afind development agreement document prepared, given the short amount of
time between the hearings on the 16"/17" and the 22™ of February.

4. Schedulefor Status Conference on February 22, 2005

Judge Torem proposed that a Status Conference be held on Tuesday, February 22, 2005, to confirm the
hearing dates and times for March 7, through 11, 2005, and to findize other issues as may be needed.
Following discussion, the status conference was scheduled for February 22, 2005, at 3:00 p.m.

The conference will be held at the W SU Energy Program Building, Building 4, Conference Room 308, 925
Plum Street SEE., Olympia, Washington, 98504. A telephone bridge line will be made avalladle for this
conference. Partiesand Councilmemberswishing to participate by phone should did into (360) 956-2226
gtarting at 3:00 p.m. on February 22, 2005.

This prehearing order hereby serves as notice for this conference.

5. WDFW Contractor Letter to EFSEC

Councilmember Towne indicated on the record that she had received an e mail sent by a Washington
Department of Fish and Wildlife (WDFW) employee regarding a mitigation proposd for the Wild Horse
project. Ann Essko and IrinaMakarow notified her not to read or review the document. She deleted the e-
mail without reading the document, and notified the WDFW employeethat shewould not be reviewing the
document.

Judge Torem informed the partiesthat EFSEC had received aletter on February 8, 2005, from itsWDFW
contractors regarding the Wild Horse Project. Thisletter was circulated by e-mal earlier intheday to the
parties by EFSEC gaff.

Mr. Bricklin questioned why the WDFW contractorsto EFSEC, Brent Renfrow, and Ted Clausing, clearly
on EFSEC' s sde of the WDFW “firewdl”, had not been made available for questioning to his client, but
were communicating directly with the Applicant on substantive issues. Mr. Bricklin noted that other parties
to the proceeding needed access to these contractors and had been refused. EFSEC staff and Counsel

responded that the WDFW contractors were working with the Applicant pursuant to EFSEC statute,

specificaly RCW 80.50.085, and such contact was not only statutorily alowed but required. Furthermore,
EFSEC regulations (WAC 463- 30-200(5)), prohibit EFSEC staff, and contractors asan extenson to saff,
from being called and examined as witnesses in a Council proceeding.

Mr. Bricklin further asked if and how the Council planned to entertain additiona evidenceregarding issues
raised in theletter. Judge Torem responded that the Council would entertain motions from partieswishingto
further delve into prefiled tesimony on this issue. Mr. Peeples asked for clarification that new prefiled
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testimony would be limited to rebuttal testimony onissuesraised in theletter. Judge Torem responded that
ether limited rebuttal or additional cross examinations of witnesses may be merited, depending on the
motions presented to the Council, if any. Mr. Bricklin acknowledged that the burden was on his client to
determineif hewas prejudiced by theletter, and if such amotion should be submitted to the Council. Judge
Torem encouraged Mr. Bricklin to coordinate with EFSEC staff and Counsel to determineif hisobjections
were procedurd or substantively consequentia. Chair Luce added that in the past the Council has accepted
comment from parties on such documents, an avenue that dill remained open.

6. Other

Judge Torem indicated that EFSEC would need to determine whether the Council’s Monthly Meeting
scheduled for March 8 would need to be cancelled, re-scheduled, or heldin Ellensburg, to accommodate
the Adjudicative Hearings currently planned. Allen Fiksdd indicated thet al optionswould be considered
pending the outcome of the status conference on February 22, and other Council businessthat neededtobe
conducted in March.

Noticeto Parties: Unlessmodified, this prehearing conference order shal control al further proceedings
inthismeatter. Inaccordancewith WAC 463-30-270(3), any objectionsto thisorder must be stated within
ten days after the date of mailing of this order.

DATED and effective a Olympia, Washington, the 10th day of February, 2005.

WASHINGTON STATE ENERGY FACILITY
SITE EVALUATION COUNCIL

Adam E. Torem, Adminidrative Law Judge
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