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Policy Statement: Consultation
and Coordination with Tribal
Governments

This policy statement explains how the Energy Facility Site Evaluation Council
(EFSEC) will undertake to advance its consultation processes with Tribes, including
communication and coordination with Tribal governments. The policy statement
complements laws and executive orders that guide consultation processes with Tribal
Nations located in or with rights within Washington state.

The principles guiding this policy statement include:

e Recognition of the right of each federally recognized Tribe to self-governance
with sovereign powers over its members and territories

e Respect for the government-to-government relationship between the State
and Tribes—and for EFSEC's responsibilities to uphold the larger relationship

e Commitment to enhancing communication and coordination and improving
meaningful State-Tribal relations

e Implementation of the appropriate level of engagement in the consultation
and coordination process

e Promotion of transparency and early Tribal engagement

This policy statement applies to EFSEC interactions with federally recognized tribes
(Tribes) that possess resources, rights, or interests reserved or protected by federal
treaty, statute, or executive order in Washington state. This policy statement does not
supersede any statewide consultation policies or procedures or those developed by
individual Tribes, nor does it replace individual EFSEC-Tribal memoranda of
agreement, consultation plans, or other specific agreements between EFSEC and a
Tribe or Tribes.

The principles and guidelines outlined in this policy statement establish expected
standards for EFSEC employees when engaging and coordinating with affected Tribes
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and extending an offer to organize government-to-government consultations
between EFSEC and the Tribal governing body:

e When EFSEC considers an application for an energy facility that may affect a
Tribe's, or multiple Tribes', resources, rights, or interests reserved or protected
by federal treaty, statute, or executive order;

e AsEFSEC considers decisions concerning the construction, operation, and site
restoration of a certificated facility that may affect Tribal rights or interests; or

e When EFSEC considers adoption or amendment to a policy, rule, agreement, or
program implementation plan that may affect Tribal rights or interests.

EFSEC may coordinate with Tribes on other decisions, particularly when there is a
known Tribal right or interest affected, and it will honor all Tribal requests for
coordination and/or consultation. This policy does not apply to EFSEC civil or criminal
enforcement or compliance actions.

For more information on the implementation of this policy statement, contact the
EFSEC Tribal Liaison. Tribes should first direct any concerns about EFSEC's failure to
abide by the standards outlined in this policy statement to the EFSEC chair, EFSEC
executive director,and EFSEC Tribal liaison at efsec@efsec.wa.gov. If concerns remain
about EFSEC's compliance with this policy statement, Tribe should inform the
Governor's Office on Indian Affairs (GOIA) for their awareness and potential action on
behalf of the Governor of Washington.

Definitions

CONSULTATION: A process of meaningful communication and coordination between
EFSEC and a Tribal government when considering an action or decision that may
affect the Tribe.

Consultation involves soliciting, discussing, and considering the views of Tribal
governments regarding an EFSEC action or decision. Consultation consists of
respectful, meaningful, and effective two-way communication in an effort to achieve
mutual understanding between EFSEC and a Tribe of their respective interests and
perspectives. Respectful, meaningful, and effective consultation takes place before
the EFSEC Council makes its decision, preferably as early as possible. Consultation
takes place with sufficient time for the Tribe to consider the pending decision or
action.
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As a process, consultation involves several methods of interaction that may occur at
different levels within EFSEC and/or within the Tribal government over a period of
time. Past and current practices, adjustments made through this Policy, ongoing
dialogue between EFSEC and Tribal governments, and the agency's and Tribal
government's procedures and policies will determine the appropriate level of
interaction.

As per RCW 80.50.060(8), EFSEC's consultation participants will include the EFSEC
chair (appointed by the governor), the EFSEC executive director (appointed by the
chair), and staff assigned by the EFSEC executive director. At the request of a Tribe to
meet with the full EFSEC council, the EFSEC chair and EFSEC executive director will
coordinate with all councilmembers when scheduling the consultation to enable
their attendance. The goal of the consultation process held according to RCW
80.50.060(8) is for the Tribe to provide information regarding Tribal resources or
rights potentially affected by a proposed energy facility, as well as the Tribe's proposal
for ways to avoid, minimize, or mitigate any adverse effects to the resources and
rights. If a quorum of the council attends the consultation meeting, councilmembers
are restricted in their ability to deliberate among themselves and to offer assurances
or commitments to a Tribe.

CoOoRDINATION: A process of working with Tribes at a technical, program, project,
and/or staff-to-staff level. Coordination is not a substitute for consultation when
required under this policy. However, coordination can provide the Tribal government
and/or EFSEC councilmembers with important expert-level knowledge to help
inform meaningful government-to-government dialogue.

FEDERALLY RECOGNIZED TRIBES: Those Tribes included on the list of American Indian
Tribes eligible for special programs and services provided to American Indians by the
United States, which the Bureau of Indian Affairs publishes annually pursuant to 25
USC § 479a-1. Federally recognized Tribes that possess resources, rights, or interests
reserved or protected by federal treaty, statute, or executive order in Washington are
listed on the Governor’s Office of Indian Affairs website (https://goiawa.gov).

GOVERNMENT-TO-GOVERNMENT MEETING: A planned and structured meeting, typically
between the EFSEC chair and EFSEC executive director and one or more leaders of a
Tribal government.

INDIGENOUS KNOWLEDGE (IK): Owned by Indigenous people, IK is a system of local
and global observations, oral and written knowledge, practices, and beliefs that
promote environmental sustainability and the responsible stewardship of natural
resources through relationships between humans and environmental systems.
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Per Governor Ferguson's Executive Order 25-10, A new foundation for Washington
state's governmental relations with sovereign tribal nations, cabinet agencies are
directed to include IK, where appropriate, in relevant decision-making, research,
policy development, interpretations, outcomes, findings, and recommendations.

ProJECT LEAD: The person within EFSEC designated or otherwise responsible for
serving as the lead employee on a particular proposed or certificated project facility
or on another agency policy or agreement.

LEADERSHIP MEETING: A meeting of leaders of multiple Tribal governments with EFSEC
leadership and/or staff. Generally, EFSEC participation in a leadership meeting is not
a substitute for offering government-to-government consultation with individual
Tribes.

TriBAL L1aisoN: The person that EFSEC designates pursuant to RCW 43.376.030 to be
responsible for serving as a contact person with Tribal governments, maintaining
communications between EFSEC and affected Tribal governments, and coordinating
with GOIA.

Key EFSEC roles and responsibilities for Tribal consultation

1. CHAIR: The chair has primary responsibility under RCW 80.50.060(8) for offering
to conduct government-to-government consultation to address issues of concern
raised by federally recognized Tribes with rights or interests in the area where an
energy facility is proposed to be located. With the assistance of staff, the chair will
ensure the full council is aware of the content and progress of consultations.

2. EFSEC CounciL: The council means the energy facility site evaluation council
created by RCW 80.50.030.

3. ExecuTivE DIRECTOR: The executive director facilitates EFSEC’'s government-to-
government consultation and keeps the chair informed of the progress of staft-
level coordination discussions. The chair may direct the executive director and
other staff to accompany the chair in government-to-government meetings
and/or to represent the agency at a leadership meeting with a Tribe or Tribes.

4. DIRECTOR OF SITING AND CoMPLIANCE: The director of siting and compliance is
EFSEC’s main point of contact for proposed and certificated energy facility
projects. The individual has primary responsibility to work with Tribal staff to
understand information provided by Tribes regarding potential adverse impacts
to Tribal rights or resources and to seek, in consultation with Tribes, ways to avoid,
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minimize, or mitigate such impacts. The individual also has responsibility to keep
the EFSEC executive director, chair, and councilmembers apprised of the progress
of staff-level discussions.

5. TriBAL LiaisoN: The Tribal liaison reports to the director for administrative
services, serves on the EFSEC executive team, and works with site specialists, State
Environmental Policy Act (SEPA) specialists, and the rules coordinator to promote
effective communication and collaboration between EFSEC and Tribes. The Tribal
liaison serves as a contact person within EFSEC for Tribal governments and GOIA
and coordinates training of EFSEC employees in government-to-government
relations.

6. SITING AND SEPA SpPECIALISTS: Each project application under review and each
certificated facility has staff persons assigned to it. Siting and SEPA specialists
engage in staff-level coordination discussions and government-to-
government consultations as directed by the director of siting and compliance.

Key policy guidelines

1. EFSEC will offer to consult on a government-to-government basis with Tribal
governments when facilities under EFSEC consideration or oversight, or
when a new or amended policy, rule, or agreement, may affect Tribal
interests.

a. This consultation policy implements the Centennial Accord and Millennium
Agreement, which establish the foundation for State-Tribal relations, and
Chapter 43.376 RCW, which sets forth state agency duties for implementing
government-to-government relationships with Tribes that have interests
within Washington state.

b. EFSEC will also respond promptly to any requests for information or explicit
requests for government-to-government consultations it receives.

c. EFSEC will conduct all consultations in good faith and in a climate of mutual
respect.

i. Agency staff should work hard to understand a Tribe's priorities,
perspective, and constraints and to explain EFSEC’s role and authorities.

ii. EFSECwill consider information and proposals that Tribes provide and will
seek, in consultation with Tribes, ways to avoid, minimize, or mitigate
adverse effects on Tribal resources or rights, consistent with RCW
80.50.060(8).
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2. EFSECrecognizes that Tribal consultationis distinct from its public comment
and community participation processes.

Tribal consultation is distinct from EFSEC's public comment and community
participation processes including, but not limited to:

e Regular and Special Council Meetings;
e General Public Comment Periods;

e SEPA Public Comment Periods; and,

e Rulemaking Workshops and Hearings.

Nonetheless, EFSEC will include Tribes that have asked for government-to-
government consultations in notifications of the public comment periods that
occur outside of the consultation process. The timelines for public comment
periods are set separate and apart from the consultation process. If a Tribe wishes
to submit a comment during a public comment period, the Tribe will need to
adhere to the timeline set for public comment, and the comment will become part
of the public record.

3. EFSEC will provide notification to Tribes about applications for site
certifications and identified facility impacts and associated mitigation
measures, as well as about any proposed amendments to or creation of
policies and rules, that may affect Tribal interests.

a. Upon receipt of an application for site certification (ASC), EFSEC will notify all
Tribes of the project details (geographic location, type of energy to be
generated, and planned size of the project). The notification will provide details
about how a Tribe may follow the project review process, express interestin the
project, and/or request government-to-government consultation.

b. EFSEC will also notify all Tribes of any formal pre-application discussions in
which it engages. Formal pre-application discussions begin when a developer
deposits $10,000 in EFSEC's account and sends preliminary application
materials for review. Committing funds to the pre-application process is a good
sign that the developer is likely to apply for certification. However, all materials
that the developer may share with EFSEC are considered preliminary drafts
that will not be shared without the approval of the pre-applicant.

c. Notificationswill involve aletter from the EFSEC executive director to the Tribal
chairperson with copies provided to the Tribe's principal natural resources and
cultural resources staff, any other staff that the Tribe designates, EFSEC's Tribal
liaison, and all relevant EFSEC staff working on the project. EFSEC will deliver
these notification letters via email unless a Tribe requests another method of
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delivery. Recognizing that Tribes get a lot of mail from state agencies, EFSEC
will endeavor to highlight the action requested and topic in the subject line of
the letter and of the email.

d. As part of these notifications, EFSEC will also notify the Department of
Archaeology and Historic Preservation (DAHP) of applications for site
certification and pre-applications received. EFSEC will rely on DAHP's online
password-protected database, called WISAARD, to share cultural resource
studies received from applicants with interested Tribes and DAHP. EFSEC will
seek DAHP's concurrence on an applicant's cultural resource survey and
consider any recommendations that DAHP makes for further study and
archaeological supervision in our application review. EFSEC may also invite
DAHP to participate in site surveys, Tribal-EFSEC staff level coordination, and
government-to-government consultations. None of this interaction, however,
replaces EFSEC's statutory responsibility to consult with federally recognized
Tribes whose rights, resources, or interests may be affected by a facility under
EFSEC's review or oversight.

e. EFSECwill separately notify those Tribes who have expressed interest in orwho
have requested government-to-government consultations about important
milestones that occur in the ASC review process and/or in the implementation
of the Site Certification Agreement (SCA) during pre-construction,
construction, or operations of a certificated energy facility.

f. EFSECwill also notify all Tribes of any plans to create or amend rules or policies.

g. EFSEC will strive to provide notifications at least 30 days prior to a planned
action. When confronted with condensed timeframes due to statutory or
contractual limitations beyond its control, EFSEC commits to providing the
maximum notice possible.

h. EFSEC will also convene, at least annually, a virtual meeting to which all Tribes
will be invited to: (i) inform Tribes of potential energy facility applications and
policy or rule amendments on the horizon; and (ii) receive feedback from
Tribes about how the agency can improve communications, coordination, and
consultation with Tribes.

4. EFSEC will respond promptly to all requests for government-to-government
consultation or coordination with Tribes on applications for site
certifications, identified facility impacts and associated mitigation
measures, and proposed amendments to or creation of policies and rules that
may affect Tribal interests.
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a. EFSEC does not presume to know the effect that proposed energy facilities or
policy changes might have on Tribal resources or rights of all Tribes. Therefore,
EFSEC commits to:

i.  providing prompt notification to all Tribes of applications it receives for the
siting of energy facilities and of any plans for new or amended policies or
regulations EFSEC is considering; and,

ii. responding promptly to any requests that it receives from Tribes for
information, for project tracking, or explicitly for government-to-
government consultations.

b. Either a Tribe or EFSEC may request consultation.

c. EFSEC recognizes that meaningful consultation requires early engagement in
any process so that the considerations of a Tribe have a chance to potentially
influence the action or decision, or the data collection associated with it.

d. EFSEC also recognizes that, in some cases, there is a single period when
meaningful consultation can be achieved; while, in other cases, it may be
necessary to consult early in the process and then consult again at a later point
when the agency’s action is more developed.

5. EFSEC recognizes that cultural resource issues are complex and profoundly
sensitive for Tribes. EFSEC commits to conducting consultations with
affected Tribes in a manner that respects this complexity and sensitivity.

a. EFSEC recognizes that Tribes are subject matter experts regarding their own
cultural resources. EFSEC also recognizes that cultural resource issues are not
limited to historical, archaeological, and sacred sites, but extend to fish and
wildlife that remind us of our interdependence with the land and are important
components of traditional, religious, and ceremonial activities of the Tribes in
the Pacific Northwest.

b. EFSEC also recognizes that Tribes have differing levels of staff resources to
respond to the projects or actions affecting Tribal interests. EFSEC will
endeavor to be cognizant of these differences when engaging in and planning
the consultation effort.

c. EFSEC has contracting authority to engage subject matter experts to conduct
technical studies needed for its review of an application for site certification,
which include studies related to the Indigenous Knowledge (IK) that Tribes
possess. EFSEC may initiate the establishment of a contract with a Tribe for the
conduct of a study that EFSEC deems necessary based on a Tribe's IK.
Alternatively, a Tribe may contact the EFSEC executive director and suggest the
need for a study based on the Tribe's unique subject matter expertise and IK.
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d. EFSECrecognizes that confidentiality consistent with applicable law, including
RCW 42.56.300, may be needed when discussing cultural resource issues and
sharing cultural resource information. To this end, EFSEC amended its record
retention schedule in February 2024 to add Traditional Cultural Places and
Properties (TCP) Studies and Reports to documents that the agency will retain
permanently and that are not to be shared outside the agency (see page 10 of
EFSEC's Records Retention Schedule, Version 1.1). The EFSEC executive director
also limits staff engagement in cultural resource discussions and staff access
to cultural resource information in order to protect the confidentiality of TCP
studies and reports.
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