
Respondent No: 66
Login: Anonymous
Email: n/a

Responded
At:

Jul 08, 2026 14:57:26 pm

Last Seen: Jul 08, 2026 14:57:26 pm
IP Address: n/a

Q1. Name Kenneth Harper

Q2. Email address kharper@mjbe.com

Q3. Are you part of an Agency or
Organization?

Yes (please specify)
Menke Jackson Beyer, LLP, attorneys for Benton County

Q4. Share any comment

not answered

Q5. Upload your document (optional) https://s3-us-west-1.amazonaws.com/ehq-production-us-
california/403c8d76ca8baf90f5498eaac1bc90dba4fc1b43/
original/1783547837/b66c6153bf461ceb9c9ed0b4d8469e
9f_2026-0708%20FEIS%20Addendum%20Letter.pdf?
1783547837

Q6. Upload a picture (optional) not answered

Q7. Did you also share a video? No

Q8. What is the title of your video? not answered

https://s3-us-west-1.amazonaws.com/ehq-production-us-california/403c8d76ca8baf90f5498eaac1bc90dba4fc1b43/original/1783547837/b66c6153bf461ceb9c9ed0b4d8469e9f_2026-0708%20FEIS%20Addendum%20Letter.pdf?1783547837


MENKE JACKSON BEYER, LLP 
Attorneys at Law 

 
807 NORTH 39TH AVENUE  • YAKIMA, WASHINGTON  98902 

(509) 575-0313 • FAX: (509) 575-0351 
ANTHONY F. MENKE     
KIRK A. EHLIS      
KENNETH W. HARPER 
 

 QUINN N. PLANT 
 SEANN M. MUMFORD 

AZIZA L. FOSTER 
 

  

 
 

July 8, 2026 
 

 
Energy Facility Site Evaluation Council 
621 Woodland Square Loop SE 
P.O. Box 43175 
Olympia, WA 98504-3172 
 
RE: Addendum to Horse Heaven Wind Farm Final EIS Re Hab-6 and Updated Micrositing 
 
Dear EFSEC Chair Beckett and Councilmembers: 
 
This office represents Benton County (the “County”) in regard to the Horse Heaven Wind Farm 
Project (the “HHWF”).  The County was an active participant during the adjudicative 
proceedings for the HHWF and is currently a petitioner challenging the approval of the HHWF 
in the Washington State Supreme Court.  This letter constitutes the County’s comments on the 
addendum to the HHWF Final Environmental Impact Statement (“FEIS”) issued on June 26, 
2026, regarding Hab-6 and updated micrositing. 
 
A. Approval of the HHWF was done in violation of Washington law. 
 
EFSEC should rescind its issuance of the FEIS addendum and refuse to approve the revised 
micrositing plan under Hab-6 because EFSEC’s processing of the HHWF, resulting in the 
HHWF’s existing site certification agreement (“SCA”), violated the Energy Facility Site 
Location Act, Ch. 80.50 RCW, (“EFSLA”) and the State Environmental Policy Act, Ch. 43.21C 
RCW (“SEPA”).  The County asserts and re-alleges its previous objections to the HHWF and 
SCA.  These objections include, but are not limited to, the County’s claims in its November 27, 
2024, judicial petition for review, and issues raised in its briefing before the Washington State 
Supreme Court.  At a minimum, out of respect for the role of the Supreme Court’s deliberative 
process, EFSEC should rescind the FEIS addendum until the Court rules on the matter pending 
before it. 
 
In approving the HHWF, EFSEC violated SEPA by proceeding with the adjudication prior to the 
issuance of the FEIS.  This improper procedure undermined meaningful public engagement 
during EFSEC’s decision-making process.  Additionally, EFSEC’s establishment of the pre-
operational technical advisory group (“PTAG”) and delegation to the PTAG of the responsibility 
to consider and provide technical advice on sixteen individual mitigation measures, including the 
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final layout and design as contemplated by Hab-6, violates the mandates of the EFSLA that 
EFSEC actually site the HHWF. 
 
These errors will be compounded by EFSEC issuing an addendum for the Hab-6 changes related 
to site layout.  The public interest is not served by perpetuating the foundational errors under 
SEPA and the PTAG process with implementation of environmental review of Hab-6 with the 
addendum process of WAC 197-11-600.  The current comment period on the addendum has 
been grafted onto an unlawful process that must be revised at a more fundamental level.  The 
way for EFSEC to address its prior errors is to hold a new adjudicative hearing with the FEIS 
and addenda available for all parties.   
 
B. The actions of the PTAG underlying the FEIS addendum were taken in violation of 

the OPMA. 
 
The County also asserts and re-alleges its objections to EFSEC’s use of the PTAG process, as the 
PTAG is operating in violation of the Open Public Meetings Act (“OPMA”), Ch. 42.30 RCW.  
Any action taken in violation of the OPMA is void.  RCW 42.30.060(1).  The County has 
consistently objected to the PTAG on the basis that EFSEC has unlawfully and improperly 
delegated decision-making authority on the HHWF to the PTAG.  Such unlawful delegation has 
once again occurred with the PTAG’s work regarding Hab-6. 
 
As noted in the facilitator report supporting Hab-6, in order to determine the appropriate and 
final layout of all site components the PTAG reviewed twelve mitigation measures.  This was 
done to ostensibly ensure compliance with the mitigation measures.  See PTAG Facilitator 
Report: Hab-6, p. 1-2.  The facilitator report also confirmed that it was the PTAG, not EFSEC, 
that provided advice and recommendations on the appropriate final layout and design for the 
HHWF.  See PTAG Facilitator Report, p. 2.  The work of the PTAG included ensuring that the 
proposed layout complied with the requirements of Resolution 357.1  Id.  In this way, all of the 
changes reviewed and approved by the PTAG formed the basis for EFSEC’s issuance of the 
FEIS addendum. 
 
The use of the PTAG to site the project and evaluate whether the final design of the HHWF 
complies with the mitigation prescribed in the FEIS and SCA is in direct conflict with EFSEC’s 
statutory responsibility to investigate the sufficiency of energy facility locations and “[t]o 
conduct hearings on the proposed location and operational conditions of the energy facilities 
under the regulatory authority established in this chapter[.]”  RCW 80.50.040(5), (7). 
 
C. Concluding Remarks. 
  

 
1 The County continues to object to Resolution 357 on the basis that the processing and approval 
of Resolution 357 violated the OPMA, SEPA, and EFSLA.  See Benton County comment letter, 
dated October 13, 2025. 
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The County requests that EFSEC suspend its review of the HHWF at this time and until a ruling 
is issued by the Washington Supreme Court.  Beyond this, EFSEC must engage with and 
acknowledge the procedural errors that have riddled its processing of the HHWF. 
 
Very truly yours,   

 
Kenneth W. Harper 
 
cc: Client 

Jonathan Thompson, jonathan.thompson@atg.wa.gov 
Sarah Reyneveld, Sarah.Reyneveld@atg.wa.gov  
Ami Hafkemeyer, ami.hafkemeyer@efsec.wa.gov 
Sonia Bumpus, sonia.bumpus@efsec.wa.gov  
Lisa McLean, lisa.mclean@efsec.wa.gov 
comments@efsec.wa.gov 
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