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July 9, 2026 
 
To: Washington Energy Facility Site Evaluation Council (EFSEC) P.O. Box 43172 
Olympia, WA 98504 Email: comments@efsec.wa.gov 
 
Re: Comment on the HAB-6 SEPA Addendum use of the Scout Memo in Light of the 
Pending Washington Supreme Court Decision 
 
I appreciate the opportunity to share these comments.  
 
I submit them as a resident of Benton County and as one of the voting members of the 
EFSEC Council for Benton County on the Hop Hill Solar Energy Project. I offer these 
comments solely in my personal capacity and not on behalf of EFSEC or any other 
Council members.  
 
My goal is simply to help ensure that EFSEC’s decisions remain grounded in clear, 
accurate, and legally sound information—especially while the Washington Supreme Court 
is actively reviewing the underlying FEIS and EFSEC’s authority. 
 
I. Core Concern: The Scout Memo Assumes the FEIS Is Valid — Even Though the 
Supreme Court May Rule Otherwise 
 
The April 30, 2026 memo from Scout repeatedly states that EFSEC may rely on the FEIS and 
that the proposed micrositing changes “do not substantially change the analysis” in that 
FEIS. For example, the memo asserts: 
 

• “to gain EFSEC concurrence on these changes being in conformance with the 
analysis conducted in the Final Environmental Impact Statement (FEIS)...” 

• “does not substantially change the analysis of significant impacts and alternatives 
analyzed by EFSEC in the FEIS...” 

• “therefore additional SEPA review, if required, could be completed by issuance of 
an Addendum...” 
 

These statements all assume the FEIS is legally valid, procedurally sound, and fully 
operative. 
 
But the Washington Supreme Court is currently reviewing: 
 

• whether EFSEC violated SEPA in issuing the FEIS, 
• whether EFSEC unlawfully relied on PTAG, 
• whether EFSEC’s adjudication was incomplete or defective, 
• whether EFSEC exceeded or misused its authority, and 
• whether the FEIS itself is valid. 
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If the Court rules against EFSEC, the FEIS could be: 
 

• invalidated, 
• vacated, 
• remanded, 
• declared procedurally defective, or 
• declared legally insufficient under SEPA. 

 
If that happens, every claim of “consistency with the FEIS” becomes meaningless. 
Presenting the memo to the public without acknowledging the pending Supreme Court 
review creates an incomplete and potentially misleading picture of EFSEC’s legal posture. 
 
II. The Memo’s Assertion That an Addendum Is Sufficient Is Not Accurate If the FEIS Is 
Invalidated 
 
Scout states: 
 
“additional SEPA review, if required, could be completed by issuance of an Addendum to 
the FEIS...” 
 
This is only true if the FEIS remains valid. 
 
Under WAC 197-11-600(3)(b), an addendum may be used only when the underlying FEIS is 
legally sound and operative. 
 
If the Supreme Court rules that the FEIS is: 
 

• procedurally defective, 
• incomplete, 
• unlawfully reliant on PTAG, 
• issued without proper SEPA analysis, or 
• otherwise invalid, 

 
then EFSEC cannot lawfully issue an Addendum. EFSEC would be required to: 
 

• reopen SEPA review, 
• revise or redo the FEIS, 
• re-evaluate alternatives, 
• re-conduct adjudication, or 
• restart environmental review entirely. 

 
The memo does not acknowledge this possibility, which makes its SEPA conclusions 
incomplete and potentially misleading. 
 



III. The Memo Claims “No Substantial Change” While Ignoring the Supreme Court’s 
Review of EFSEC’s Original Analysis 
 
Scout repeatedly claims: 
 

• “no substantial change to the analysis of significant impacts...” 
• “no substantial change to the analysis of alternatives...” 
• “no new impacts would occur that were not analyzed in the FEIS...” 
• “EFSEC can conclude that the modifications...do not result in any substantial 

change...” 
 
These statements assume EFSEC’s original analysis was lawful and complete. 
 
But the Supreme Court is reviewing whether EFSEC: 
 

• failed to conduct required SEPA analysis, 
• failed to consider alternatives, 
• failed to consider visual impacts, 
• failed to consider cumulative impacts, 
• failed to consider tribal impacts, 
• failed to conduct proper adjudication, 
• unlawfully relied on PTAG, and 
• exceeded its authority. 

 
If the Court finds EFSEC’s original analysis defective, then Scout’s “no substantial change” 
claims are irrelevant because the baseline analysis itself may be invalid. 
 
The memo does not disclose this risk, which is a SEPA adequacy concern. 
 
IV. The Memo Attempts to Secure EFSEC Concurrence Before the Supreme Court 
Rules 
 
Scout asks EFSEC to: 
 
“gain EFSEC concurrence...prior to initiating expansive engineering design 
advancement...” 
 
This appears designed to: 
 

• secure EFSEC’s approval early, 
• create administrative momentum, and 
• make later reconsideration more difficult. 

 
But EFSEC cannot lawfully “concur” with anything that depends on: 



 
• the validity of the FEIS, 
• the validity of EFSEC’s adjudication, 
• the validity of EFSEC’s authority, or 
• the validity of the Governor’s decision, 

 
while the Supreme Court is reviewing all of those issues. 
 
The request is premature and procedurally risky. 
 
V. Claims That Impacts Are “Reduced” Are Irrelevant If the FEIS Is Invalid 
 
Scout states: 
 

• “represents a reduction to impacts...” 
• “temporary and permanent disturbance will be similar or less...” 
• “no new impacts would occur...” 
• “net reduction in impact...” 

 
These claims assume the FEIS’s impact analysis is valid. 
 
If the FEIS is invalidated or remanded, EFSEC cannot rely on “reduced impacts” because 
the underlying impact analysis may be unlawful. 
 
The memo does not acknowledge this legal contingency. 
 
VI. Reliance on NEPA Adoption Is Unstable If EFSEC’s SEPA Process Is Invalidated 
 
Scout states: 
 
“EFSEC may rely on BPA’s Environmental Assessment...under WAC 197-11-610...” 
 
But EFSEC’s ability to adopt NEPA documents depends on: 

• EFSEC’s SEPA process being lawful, 
• the FEIS being valid, and 
• EFSEC’s adjudication being complete. 

 
If the Supreme Court rules EFSEC violated SEPA, EFSEC may be prohibited from adopting 
NEPA documents until its SEPA defects are corrected. 
 
The memo does not disclose this risk. 
 
VII. The Memo’s Conclusion That EFSEC “Can Conclude” No Substantial Change Is  
Unsupported While the Court Is Reviewing EFSEC’s Authority 



 
Scout repeatedly asserts: 
 

• “EFSEC can conclude...” 
• “EFSEC can rely...” 
• “EFSEC can determine...” 
• “EFSEC can adopt...” 

 
These statements are not accurate while the Supreme Court is reviewing EFSEC’s 
authority and the FEIS’s validity. 
 
EFSEC cannot make determinations about: 
 

• impact significance, 
• alternatives, 
• SEPA sufficiency, 
• authority, or 
• FEIS validity 

 
until the Court issues its ruling. 
 
The memo encourages EFSEC to make determinations it cannot lawfully make at this time. 
 
Bottom Line 
 
The Scout memo is legally flawed and procedurally incomplete because it: 
 

1. Assumes the FEIS is valid even though the Supreme Court may invalidate it. 
2. Assumes EFSEC’s authority is intact even though the Court may limit or overturn it. 
3. Assumes EFSEC’s adjudication was lawful even though the Court may find it 

defective. 
4. Assumes an Addendum is permissible even though it is not if the FEIS is invalid. 
5. Fails to disclose the pending Supreme Court review — a SEPA procedural defect. 
6. Pushes EFSEC to concur prematurely. 
7. Makes SEPA impact claims that are irrelevant if the FEIS is struck down. 

 
In short: the memo is built on legal assumptions that may collapse the moment the 
Supreme Court issues its decision. 
 
Requested EFSEC Actions 
 
I respectfully request that EFSEC: 
 



1. Disclose the pending Supreme Court review in all documents related to the Scout 
Memo. 

2. Decline concurrence or approval until the Supreme Court issues its decision. 
3. Clarify that an Addendum cannot be used if the FEIS is invalidated or remanded. 
4. Require Scout to supplement its memo with analysis addressing the legal 

contingency of a Supreme Court ruling. 
5. Pause all discretionary action on the Scout Memo until the Supreme Court decision 

is issued. 
 
Thank you for your attention to this matter. 
 
Respectfully submitted,  
 
Paul Krupin 
Kennewick WA  
 


	88



